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To all his loving Country-men, 


Dear Friends, 


Aving received a deep impreſ- 
Hi in my thoughts of that 
Chriſtian-like Moral , Nor no+ 

bis ſolum nati ſums , ſed partem Pa- 
rentes, partem Amici, pariem Patria 
vendicant;l thereupon begun ſerioul- 
ly toexcogitate how I might lay out 
that ſmall Talent which the Lord 
hath lent me, to the profit and good 
of my Country : and taking notice of 
the Quotidian cEnmities, Contentions, 
and Quarrels, which ariſe amongſt 
men about the Deviſes , Bequeſts and 
Legacies of their dead Friends, which 
moſt commonly happens by reaſon of 
the vitious penning of their Wills and 
Teſtaments , and is chiefly occaſio- 
ned through the ſcarcenels of Wri- 
ters on this Subject 1n our Engliſh 
T onguez there being very few Books 
inthe ſame Language ſave Mr. Swir- 
bornes excellent Treatiſe Teſtamen- 
A 2 , tary, 
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tary , which is now almolt out of 
Print, and can hardly be gotten at a- 
ny Stationers 3 and belides,the price 
thereof doth exceed many honeſt 
Countrymans purſe; and lo many 
men are left in miſts of ignorance,, by 
reaſon whereof their Wills and Te- 
ſtaments are often ſoſtrangely drawn, 
with ſo many dubious, knotty, and 
ſometimes nonſenſical Clauſes and 
Sentences therein , as that often the 
Teſtators meaning can [carcely , and 
{ometimes not at all be found out 5 
whercupon it happens that ſome- 
times the Bequeſts and Deviſes are 
voyd,and iv the Legataries looſe that 
which was intended them:otherwhiles 
they are forced to ſue for their Lega- 
cies, whenas Doubts ariſe upontheT e- 
[tators words and meaning in his Will, 
and then often the Remedy proves 
worle then the Diſeaſe , and more 
Charges ſpent in the Law for the re- 
covery of the Legacy, then ſometimes 
it is worth; T herefore,that my honeſt 
Countrvmen may be partly informed 
In 
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in ſorze particulars how they may 
diſpoſeof their Eſtatesat their deaths, 
and that they may make their Wills 
according to Law,ſfo that their inten- 
tions and meanings may not be per- 
verted and wreſted toa wrong (ence 
after their Deaths , and thoſe who 
were intended and expected to reap 
benefit by the Teſtators death, rob- 
bed of their juſt Rights and Dues 3 
I have thereupon taken the pains to 
colled& ſeveral Caſes and Reſolutions 
out of the Eccleſjaſtical, Civil, and 
Canon-Laws, and alſo out of the Cu- 
{toms , Common-Laws, and Statutes 
of this Realm touching Walls and 
Teſtaments, their ſeveral ſorts and 
forms, what (hall be a good Will, 
whomay make one, and who may be 
an Executor, and of the feveral ways 
ot appointing them 3 and allo touch- 
ing Tutors, Childrens Portions, De- 
viſles, and Legacies; together with the 
Probat of Wills, paſſing Accounts , 
paymert of Mortuaries 3 and of the 
power of the Ordinary 1n granting of 


A 3 Admi- 
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Adminiſtrations 3 and tonching Ap- ' 
eals,and ſeveral other things, where- 
bo my Country men at an eaſte charge 
and with little expence of time, may 
| now takea view of thoſe things which 
i have ſo long been kept from their 
| ſight under the Vizard-Mask of an 
# unknown Tongue, and they thereby 
1 deprived of the knowledge thereof. 
And now, Dear Countrymen, (for to 
you only do I ſpeak) if I can have *« 
but your good-wili , and good word _ *? 
for all this, it ſhall ſuffice 


Tour loving Countryman 
and ſervant, 


GEORGE MERITON. 
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THE 


TOUCHSTONE 


OF 
W iLLs and TesTAMENTS. 


F CHAP. I. 


What a Teſtament is, with the ſeveral 
kinds and forms thereof 5, and the 
difference between a Teſtament, «4 


laſt Will, and a C odicil. 


* *%, *%, ©Þ 


Teſtament is derived 
of Teſtatio Mentis, and 
moſt properly is defi- 
ned after this manner *' 
Teſtamenium eſt wo-+ 
luntatis noſtre juſta Sententia, deeo 
quod quis poſt mortem ſuam fieri ve» 

B luit. 
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lIzit. A Teſtament is a juſt ſentence 
of our Will touching that which one 
would have done after death. Brac. 
Latches Rep.fcl 137. Cowells Inſtit. 
p4.117. Swinbornes Wills, @vc.part I. 
SeF.2. in princ. Juſtinians Inſt. Tit. 
1o.1.2.de Teſt. numb.1. 

2, Every Teſtament isa lair Will, 
but every laſt Will is not a Teſta- 
ment; for a laſt Will is a general 
word, and agreeth to every ſeveral 
kinde of laſt Will , or Teſtament 5 
but ir's properly to be called a Teſta- 
ment, when an Executor 1s named: 
for by the naming an Executor, it 
differeth from the reſt. Franc. Man- 
tica de ConjeFura ultimar. volunta- 
tum. lib.1. Tit.5. Swin. part.1. Sed, 
1. Simo. de Pretiſ. de Interpretatione 
#lt.vol. lib.2. Dubium 1. Solutio 9. 


Na 


3. Obſerve that of Teſtaments, ,. 
ſome be written, ſome unwritten or ,,,. 
Nuncupativezſome ſolemn,fome un- ,þÞ 
ſolemn ; ſome priviledged,and ſome g,, 
unpriviledged of every Kkinde , ,,.c 
whereof we ſhall ſpeak a word or ,, . 


two, 
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two. Michael.Grafſ. Theſaur. com: 
Opinion. Sed. Teſta. Queſtio 1O, 11+ 
numb, 1,3. Franc. Mantica de Con” 
Jed@. ult.vol. lib 1.Tit.7. Swin.part 1+ 
Sed&.s. 

4. Now as to the formal making 
of a Solemn Teſtament, many things 
are requiſite by the Civil Law. As 
1. That there be ſeven Witneſles 
preſent at the making thereof, 2. 
They muſt all be required to. be 
there on purpole : for it is not ſuffici- 
ent, if they were there onely by 
chance, and unrequeſted, 3, Every 
Witneſs muſt ſubſcribe his Name 
with his own hand,it he can write,or 
elſe two or three others for him. 4. 
. The Teſtator with his own hand alſo 
'* muſt write his own Name, and the 

Name of him whom he will have to 
5, ſucceed him, and have all his goods 3 
"r and if the Teſtator cannot write, 
N- then he mult name the party (that 
Ne ſhall ſucceed him) before the Wit- 
* »nefles.5.The Witneſſes mult be ſuch 
Ot as are not prohibited in that behalt. 
'O, B 2 The 
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6. The Witneſſes mult ſee and be- 
hold the Teſtator, and not hear him 
onely ; and the Witneſles alſo muſt 
ſeal the Teſtament, either with their 
own, or theſeal of ſome other. And 
laſtly, the Teſtament muſt be finiſhed 
at one time, without any Intermiſ- 
ſion, except natural,ſuch as cannot be 
avoided : And if any of theſe purti- 


culars be wanring, then it is reputed . 


for a ſolemn Teſtament 3 but here 
in England , we are not neceſſarily 
tycd to obſerve this ſtrict form of 
making our Teſtaments. 

5, For with us it is ſufficient, if 
the Teſtator do appoint his Execu- 
tor, and declare his Will before two 
or three Witneſſes, whoſe probation 
of the ſame, as concerning the ap- 
pointment of an Executor, or diſpo- 
ſing of Goods and Chattels,is good e- 
nough z and ſucha Teſtament is call- 
ed an unſolemn Teſtament. Zynd- 
wood in C. Statut.verb. Probatis lib. 
3.Provincial.Conſt.Cant. Brac.lib.y. 
C.16. Swin.part 1. SeF.3.and part.q. 
Se@.24.Glanl.7.C.6. 6, But 
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6. But if the Teſtator deviſe any 


Lands, T enements,or Hereditaments, 
then the Teſtament muſt be in wri- 
ting,and done in the life-time of the 
Teſtator, and approved by him for 
his Will before his death ; except in 
ſome ſpecial Caſes. See the ne xt Chap- 
ter, Num. 37. 32 H.S. cap. 5. Noy's 
Maximes p.97. CO Swin. part 1. ſe, 


11. part 4. ſeF@.25. 


7. Allo if a man pleaſeth, he may 
make his Teſtament 1n writing, where- 
in he diſpoſes of his Goods and Chat- 
tels only 3 and may alſo uſe the te- 
ſtimony of more Witneſſesthen two, 
and procure them to ſubſcribe their 
names to every ſheer of the Teſta- 
ment 3 which is very fafe, and may 
prevent many forgeries. Swin, part 
I.ſeF.10.num.4. 

8. The moſt uſual form of Wills 
and Teſtaments with us 
here in Exgland, is af- 7h form of 4 


- Teſtament or laſt 
rer this manncr. 1: the Will. Y 


* name of God Amen. The 
* tenth day of April, 1667. 1n the nine- 
B 


3 tcenth 


6 The Touchſtone of 


feenth year of the Reign of our moſt 
gracious Soveraign Lord King Charls 
the Second of England, &c, 71 Peter 
Style of B. in the County of York, 
Gent. being ſick and weak mn Body, 
but of (ound and perfe® memory 
(thanks be to Almighty God for the 
ſame.) And calling to mind the un- 
certain ſtate of this tranſitory life, 
and that all fleſh muſt yield unto death, 
when it ſhall pleaſe God to call: and 
being deſirous to ſettle things in order, 
do male this my laſt Will and Teſta- 
ment, wherein is contained my laſt 
Witl an4 Teſtament in manner and 
form following 5 revoking, and abſo- 
lutely annulling by theſe preſents, all 
and every Teſtament and Teſtaments, 

BY Iwvill and Wills hereto- 
a5 go — pg, ws ao fore by me madeand de- 
will See the next clared either by word or 
Chaprer, Num-34 by writing , notwith- 
ſtanding any promiſe 10 the contrary, 
or Clauſe derogatory in the ſame; 
And this to be raken only for my laſt 
Will and Teſtament, and none other, 


Firſt, 


Wills and Teſtaments. 7 


Firſt, I bequeath my Soul to Almigh- 
ty God my Maker, and to Jeſus Chriſt 
my Redeemer, and to the Holy Gho#t 
my Sandifier and my Bgdy io the 
Earth from whence it came, to be bu- 
ried in ſuch decent and Chriſtian 
manner, 4s to my Executors fhall be 
thought meet and convenient 5 there to 
reſt until my Soul and Body ſhall meet 
again, and be joyned together at the 
Joyful Reſurredion, and be made par- 
takers of the never-fading joys of im- 
mortality which God in mercy,through 
the merits of Jeſus Chriit alone, hath 
promiſed and prepared for all thoſe 
that truly andunfeienedly repent and 
believe in him. And touching ſuch 
Temporal Fſtate of Goods , Chattel:s 
and Debts as theLord hath been pleaſed 
far above my deſerts to beſtow npon 
me, I do order, give, bequeath, and 
diſpoſe the ſame in manner and form 
following. Imprimis, 7 give and be- 


; queathunto my Son Henry Style,when 
aſt 
er. 


rſt, 


he ſhall attain the age of one and twen- 
ty years, the ſum of Forty pounds of 
DO 4 lawful 
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Obſerve the difference lawful mony of Fn- 


between theſe rwo Be- : 
queſtsz In the firft Caſe gland, fa be paid to 


nothing is due ill the hires by mime Exe- 


age of 21 years; burir Pao 
1» otherwiſe in the ſe- Fare bereafte on 
cond Caſe, for there it. med. Item, 7 give 


4 mo agg nee the aud bequeath to my 

Xecurors or min1- 

firators of the Childe, 507 Thomas Style 
Forty pounds of like 


though he die before 
the age of 21 years. money, to be paid 


to him (by my ſaid Executors) when” 


he (ſhall attain the age of one.and 
twenty years. Item, I give, Ec. And 
laſily, I make, conſtitute, ordain and 
appoint my deare and well beloved 
Wife Mary Style ſole Executrix of 
this my laſt Will and Teſtament, to 
whom 7 bequeath all the remainder of 
my Goods and Chattels, moveable and 
immoveable, after the (atisfaGion of 


my Debts, and payment of the Legacies 


above by me bequeathed. And to her 
care and tuition alſo I leave all my 
Children, and IT do 
A clauſe whereby the heveb , hs 
tuition of the Teſtators #&7E J nominate © 
Children 1s committed appoint my fe aid 
co the Exeeutor, wife Tutrix to them 
and 


Wills and Teſtaments. 9 


and every of them, until ſuch 
time 4 they ſhall ſeverally attain their 
ages of one and twenty years. In wit- 
neſs whereof I have hereunto ſet my 
hand and ſeal, the day and year firſt 
#bove written. 


Peter Style, 


9. But no man is tyed ro obſerve 


- this, or any other ſet form in the 


making of his Will, for it skiiis not 
how it be drawn, ſoas the Teſtators 
meaning can but be found out 3 net- 
ther is it material whether the Teſta- 
ment be written in parchment or pa- 
per,or the like (tuff apt for writing; 
nor what Language the ſame be writ- 
ren in, cither Latine, Greek,French, 
or any other Tongue 3 nor whether 


the ſame be written in Secretary, Ro- 


man or Court-hand, or any other 
hand, ſo that the ſame may be but 
read and underſtood ; nor is it mate- 
rial with what Notes or Characters 
the ſame be made,as XX -.. for twen- 
ty (hillings,CL /. for an hundred and 
fifty 


.- 
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fifty pounds, 1590 for one thouſand 
five hundred and ninety, with ſuch 
like; or the Figure (1) inſtead of the 
Letter A, or (2) inſtead of the Let- 
ter B. &-c. or ſome other more ſtrange 
Characters ; yet it is good enough, 
if rhe ſame by any means can be but 
read and underſtood ; unleſs the 
ſame Writing be but only a Prepara- 
tion to the Teftament, and not the 
Teſtament it ſelf : for then in ſuch 
Caſe, though the ſame may be read 
and underſtood ; yer it isof no torce, 
and the party ſhall be ſaid to dye In- 
teſtate. Michael.Graſſ.Theſaur.com. 
opinion. ſe@. Teſt. Pucſt, 10, Swin, 
part.q.ſeF.25.numb.2,3,4,5,0.Juſti- 
nians Inſt. 1.2.Tit, de Teſt, ordinan- 
dis numb.12. 

10. Words and Sentences alſo are 
not of neceſſity required for the 
form of a Teſtament, but onely for 


the expreſſing of the will and mean- + 


ing of the Teſtator and therefore if 
the Scribe omit ſome words by Error, 
whereby the fence is imperfe(t : As 
for 


7 wy 
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for Example, if he write thus 7 
make my Wife my of this my lait 
Will and Teifament, \caving out this 
word Executrix ; yet in this Caſe 
his Errour ſhall not hurts it for the 
[aw doth preſume more was {po- 
ken, though leſs was written 3 and 
therefore ſhe ſhall be taken for Exc- 
cutrix. Swin.part 4. ſedF.25. numb. 
v, Molin. in |.1. c. de Teſt. ſc@. de 
verb ob.numbh.8. in fit. 

11. Alſoif there be no Witneſſes 
ofa written Teſtament, yet if itbe cer- 
tain and undoubred that the Teſta- 
menc 15 written or ſubſcribed withthe 
Teſtators own hand , it is {uffcient ; 
but if ic be donubred whether it is his 
hand or no, then the Teſtimony of 
Witnelſes is nece{Jary toconhrm the 
ſame to be the "-ftators own hand : 
or where th&re is no fufſpition of 
traud,proot inay be madeand allow- 
,ed by comparing of hands with ©6- 

ther writings [tgned by the Teſtator. 
Maſchard.deprobat, verb, Teſtament. 
Concluſ.1352. nurnh 595; Swin.part 4. 
fjed#. 
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ſe@#.25. numb.B. Michael.Grafſ. The- 
ſanr. com. opinionum, ſed. init. ©, 
16. #.6. 

12, Having ſpoken of a written 
Teſtament, we (hall now ſhew what a 
Nuncupative Teſtament is, and that 
15 where the Teſtator by word of 
mouth, before a ſufficient number of 


Witneſſes, doth declare his mind,and 


names his Executor; and this Teſta- 
ment is of as great force and efficacy 
as a written Teſtament,except where 
Lands, Tenements and Heredita- 
mentsaredeviſed: and to the making 
of this Nuncupative Teſtament, no 
preciſe form of words is required, 
neither 1s It material whether the 
Teſtator ſpeak properly or unpro- 
perly, ſo that his meaning do appear, 
as is ſhewed before. It is called Nuns 
cupative 4 Nuncupando, id eſt, Nomi- 
»ando, of naming an Exccutos 5 and 
1s moſt commonly made when the 
Teſtator is very fick and weak, and 

aſt all hope of recovery. Molinews 
in L.1.ſe&, Teſt. ordin.ff.de verb. ob. 


numb. 


ka 4s 
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numb.98. in fin. Juſt. Inſtit. ſe@. de 


Teit. ordinandis in fine. Minſing. in 
D.ſe&. final.Swin, part 1. ſe&.12, & 
part 4. ſe@. 26. Terms of the Law, 
verb. deviſe. Noyes Maximes,pa.96, 
Perkin, numb.476. 

13. If ſuch a Teſtament be put in 
writing after the Teſtarors death, yer 
it remainsa Nuncupative Teſtament 
ſtill. Noyes Maximes, p4.96. Swin. 
part 1. ſe@F.11. numb.2.in princ. 

14. A man hath that priviledge 1n 
awrittenTeſtament,which he cannot 
have in an Nuncupative Teſtament; 
for in a Nuncupative Teſtament, he 
muſt publiſh & declare his minde;bur 
in a written Teſtament he may ſeal 
up his winde, and keep it ſecret till 
after his death; onely it behooves him 
toſhew the ſame afterit is ſealed up 
to ſome Witneſſes, and ſay unto 
them, This is my laſt Will and Te- 
ſtament; or, Herein is contained my 
laſt Will ; and fo Jet them ſet their 
hands to ſome part thereof,or other- 
wiſe to take ſuch ſpecial Notes and 
Marks 


nr ——m—_ om 
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Marks thereof, as that they be able 
to provethe ſdentity of the writing 
after the Teltators death ; and in 
ſuch Caſe it is good enough, though 
none of the Witneſſes were privy to 
the Contents thereof. Pariſ,, Conſil. 
I9.vol.3. numb.25,26. KC. Maſchar, 
Trad. de probat. Concluſ. 10. 1352, 
numb.173. Clar. ſect. Teil, Dneſt.4. 
numb, 3 Swin, part.l. ſect. II. #mth. 

6,7,0.9. $imo.de Pretiſ.de Interpre- 
tat. ui. volun. 1.1. NF 30; 

15. As touching priviledged Te- 
ſtaments,there are three ſorts there- 
of ; viz, Teitameniam Militare, Te- 
famentum inter liberos, Teſkamentum 


ad pias Cauſes: Þ hat is,a Teſtament 


made by a Souldier, a Teſtament 
made by a Father amongſt his Chil- 
dren,anda Teſtament made for good 
and Godly uſes. Some other there 
are alſo, but their priviledges are 
but ſmall in compariſcn of thefe, 
Mantica de Coni'riys, : voluns- 
at. lib.1. Tit.5 "9/0. part 
I. ſect-13. 

(6, As 
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16. Asto the firſt of theſe,it is ob- 
ſervable among the Civilians, That 
a Souldier in Arms, and in aitual ſer- 
vice of Wars, is not diſabled by any 
of thoſe impediments whereby 0s 
thers are diiabled to maketheir Te- 
ſktaments, except in Caſes of Fxror, 
or lack of Reaſon; and for other 
cauſes alſo when he 1s diſabled Fare 
gentium. And whereas there be di- 
vers which be prohibited to be Exe- 
cutors or Legatariesto other perſons, 
yet notwithſtanding they be Execu- 
tors or Legataries to a Souldier, 
except in ſome few Cafes, And 
whereas allo no other perſon can die 


with two Teſtaments, yeta Souldier 


may, and both Teſtaments ſhall be 
deemed good, according to the will 
and meaning of the Teltator. And 
likewiſe whereas another perſon can- 
not by the Civil Law die partly Te- 
ſtate, and partly Inteſtate,yet a Soul- 
dier may. A4inſing. in Tit. de Milit. 
Teſtamen. Inſtitnend, in principio. 
Fitz, Abr. Tit. Execut num. 26. Franc. 
Mantica 
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Mantica de Conjed .ult.vel.l.6.Tit.t. 
nun.32. Swin. part 1. ſe@. 14. Mich. | 
Graſſ.Theſaur.com.opin.ſe@. Teſt am. 
Oneſt.3. num. 1.8win.pert 7.ſe@® 11. ® 
anm.5. - 
17. As to the Second, where the T 
Father maketh his Teſtament, and ' 
. nameth his lawful and natural Chil- P! 
' dren his Executors, and giveth them | 
the reſidue of his Goods; to this 
kind there alſo belongeth ſeveral pri- 
viledges : for if there be found afrer 
the Teſtators death, two Teſtaments 4 
of divers Tenors, and it doth not ap- ©" 
ear which is firſt, nor which is laſt ; 
in this Caſe the Teſtament made in * 
favour of the Teſtators Childreqſhall L | 
be deemed the later, and ſhall take L 
place 3 whereas if neither be in fa. " 
vour of the Children, nor otherwiſe Y 
priviledged, then both are void; ex- ” 
cept it be in caſeof a Souldier, who by Þ 
the Civil Law may die with two Te-, 
ſtaments as aforeſaid. Alſo a Teſta-}. 
ment made in favour of Children is _ 
not ſo ealily revoked as other Teſta-? 
ments 
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ments are: for whereas in other Te- 
'ſtaments the former is revoked by 
the latter, and that #pſo jure, with- 
out any expreſs revocation; yet by 
the Civil Law a Teſtament among 
Childzen is not revoked by a latter 
Teftament, wherein ſtrangers are 
L preferred , unleſs it be mentioned 
and revoked by expreſs words, or 
unleſs the latter Teſtament be made 
ad pics Canſass, or elſe ſome great 
as Di'pleaſureor Enmity have happen- 
” edbetwixt the Father and Children, 
\ or ſome like cauſe have come to 
' paſs, whereby it may be made ap- 
, ? pear, that the Father did repent him 
fr of the making of the ſaid Will; And 
'* bſtly, anorher priviledge belonging 
@ : R 4 

to this Teſtameat, 1s, T har if there 
c bz no Witneſles to prove the ſame, 
© yetif the Teſtament be found among 


*- other Writingsin the Teſtators Cheſt, 
'Y or like place, and undoubtedly ap- 
-* pear to be written or ſub([cribed with 
*-the Teſtators own hand, or by him 
> procured to be written by ſome other; 
m C then 


c 


ts" 
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then in ſuch Caſe it is good enough ? te 
but this Priviledge alſo is allowed to n« 
all other Teſtaments here with us in | he 
England ;'as is ſhewed before in Num. ki 
1, See the next Chapter, Num. 33, lit 
40. Clar. ſe@.Teſt. Qnueit.100.Franc. or 
Manticadeconjed ult.volunt-l.6.Tit. 'm 
2.5 win.part 1. ſe@. I4., Mich. Graſſ.(e, 
Theſaur. commun. opin. ſe@. Teſt am. ſta 

weſt.86. num.1l. ce! 

18, The third kind of priviledged ſta 
Teſtaments,are thoſe which are made Ar 
to pious uſes; as when one gives his a 
Goods to be diſtributed to poor Or- tai 
phans; Widows, Strangers, Priſoners, an 
lame and diſeaſed poor perſons, or to 
Hoſpitals, Churches, repairing of 77; 
Bridges, or the Walls of a City ora 
Town, when the ſame be decayedkp 
and ſtand in need of repairing 3 andyoe 
to ſuch Teſtaments belong many me 
priviledyes alſo. As firſt, it may beſt « 
written with ſtrange and unaccuſtom-thi: 
ed Charadters and Notes, and yet theþ; 2: 
ſame ſhall nevertheleſs be as effetute 
al, as if the ſame had been written afthe 

te!) 
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* ter the uſual and accuſtomed man- 
» ner. Alſo, if ſuch a Teſtament 
1 he found cancelled, and it is not 
» known whethet the Teſtator did wil- 
» lingly and wittingly cancel the ſame 
. or no 3 inthis Caſe it ſhall be prefu- 
. med to have been cancelled unadvi- 
.(edly, and ſhall take effet notwith- 
, ſtanding, as it ghad not been can- 

celled at all ; whereas in other Te- 
d ſtaments the contrary is preſumed: 
e And another Priviledge is, That ſuch 
isa Teſtament is not void for incer- 
r-tainty (as other Teſtaments are; ) 
$, and therefore it the Teſtator ſay, 
Ol make the Poor my Executors, or, 1 
df #Fill that my Goods be diſtributed 
Ir amongit the Poor; ſuch manner of 
dappointing Exccutors or Legacies js 
dpood. Alſo if there be two Teita- 
1y ments found of divers Tenors, and 
beJe doth not appear which is laſt 5 in 
n-this Caſe, it one of them be made ad 
heþizs canſas, that ſhall be preſumed tv 
ute laſt made, and take effect, unleſs . 
ifthe other Teſtament be inter liberos 
el C 2 an 
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and then thzt {ball be deemed laſt, & 
not the Teſtament ad pias canſas. 
There are ſeveral other Priviledges 
reckoned up by ſome Authors to 
belong to this kind of Teſtament ; 
for Tiraquel. in Tra. De Privilegia 


pig Cauſe , reckons up 170 Privi- * 


ledges belonging to ſuch Teſta- 
ment 3; but moſt ofghem are here in 
England allowed f@ all Teſtaments, 
though they be not made ad pias 
cauſes. Franc. Mantic.deconje@.ult. 
voluntat.l.6.Tit. 3. num. 3. & 43. O- 
I 12.num.39.Tit.1. & Tit. 2. num. 25, 
32, Swin.part 1. ſc&. 16. & part 7, 
ſeF.8.num.83. & ſe@#.16.in fin. Tira- 
quel, de privilegiapie cauſe,c. 12,16, 
Q 56. 

1g, Unpriviledged Teſtaments art 
thoſe which have not any Freedon 
or benefit contrary to the commo1 


courſe of ordinary Law, but are tiec 7 


to ſuch obſervations as the Law re 
quireth, and hath ap pointed regular 
ly for all Teſtaments. Swin. part 1 


ſed. 17. 
20, Noy' 
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20, Now having ſpoken ſomething 
of Teſtaments Solemn and Unſolemn, 
Written and Unwritten, Priviledged 
and Urpriviledged ; | ſhall ſpeak a 
word or two of Wills and Codicils, 
and ſo conclude this Chapter. 

21. The definition of a Laſt Will 
diftereth but lictle from that of a 
Teſtamenc; for a Laſt Will is thus 
defined, Ultima voluntas eſt legiti- 
ma diſpoſitio, de eo quod quis poſt mor- 
tems fieri velit, A Laſt Will is alaw- 
ful diſpoling of that, which any one 
would have done after death.Franc. 
Mantica de conjed. ult. voluntat.l.1. 
Tit. 4.unm.18.$win.part 1.ſeZ.4. 

22, There is alſo another kind of 
Will called a Codicil, and is defined 
after this manner, Codicillus eſt vo- 
luntatis noſire juſtia ſententia, deeo 
quod quis poſt mortem ſuam fieri velit 
abſq; Executoris conititutione. A 
Codicil isa juſt Sentence of our Will, 
touching that which any one would 
have done after kis death, without 


.the appointing of an Exccutor : by 


2 force 
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force of which laſt words, a Codicilfe, 
1s made todiffer from a Teſtament FE « 
for a Teſtament can no more conſiſtC: 
or be without an Executor, then a4; 
Codicil can admit of an Executor. 
Swin. part 1. ſe&F.5. num. 2. Franc,0U 
Manticadeconje@®.ult. voluntat.l. .th 
Tit.8 .num. Juitinians Inſt.l.2.Tit. detb 
Codicill;is, num 2. Gi 
23. Theſe Codicils are moſt com-E» 
monly made by the Teſt ator, after he#* 
hath made his Teſtuinent, wherein&s 
he hath forgotten {© mething which he 
hath a mind to put in 5 and ts nit is T4 
done by way of Codici!, and annex-an 
ed to the Teſtam: nt : but okither icdi 
be made before or after the Teſta-th: 
ment, it is to be taken and repuredfo 
ſor parcel thereof, and ought to beye 
performed as well as the Teſtament ; ci! 
unleſs being made before the Teſta-th 
ment, itappear to be revoked in the CO 
Teſtament, or be contrary tv thattw 
which | is contained in the Teſta-#c 
ment. Reformatio Legum Eccleſtaſti- wl 
enum Tit.de Teſtam. cap.5.Swin.part 1. bo 
ect. 
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cilſect.5.num.11.Juſtin. Tuſt.1.2. Tit 
t ;Codicillzs, num. 1. Vigel.methed. Tur. 
iſtCivilz, part 4. |. g.cap. 23. in prin- 
| af7p70, 
JW, 24. When a Codicil is made by 
zc.00c that diech Inteſtate, the Legacies 
1, therein given, muſt be paid by him 
detbat hath the Adminiſtration of the 
Goods of the Deceaſed, as if he were 
m-Executor. Bro. Abre. Tit. Deviſ. 
heg#umb. 35. Swinbor, part 1. ſect. 5. 
1n&#/9.10. 
he 25. In ſome reſpetts Codicils and 
is Teſtaments are quite contrary to one 
x-another ; for whereas a man cannot 
-irdie with two Teſtaments (becauſe 
a-the latter doth always infringe the 
ed former, except in ſome ſpecial Caſes) 
beyet a man may die with divers Codi- 
tzCils, and the latter doth not hinder 
a- the former, ſo long as they be not 
he contrary to one another, Allo where 
attwo Teſtaments are found, and it 
a- doth not appear which was firſt, nor 
/j- which is laſt; in this Caſe they are 
:. both void, except in ſpecial Caſes, as 
ct. C 4 1s 
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is ſhewed before, Numb. 17, & 18. 
Bur if two Codicils be found, and it 
cannot be known which. was firſt 
or laſt, and one and the ſame thing 
is given to one perſon in one Codi- 
cil, and to another perſon in an- 
other Codict! ; here the Codicils are 
not void , but the perſons therein 
named ought to divide that thing 
betwixt them,by the Civil Law. Mi- 
chaet Graſſ. Theſaur.commun.opinion. 


Se@F.Cadicillus. Swin.part 1./eF. 5.in 
fine. | 


| 
| 


5 
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CHAT. © 


What fball be a good Teitament or 
Will, and what not. 


26. Hat Wills and Teſtamenrs 
may lawfully appear, it 8 
neceſlary that there be ſufficient 
proof, either by writing or by wit- 
neſs; and as to that, know, that two 
Witneſſes are ſufhcient, ft they be 
without lawful exceprion. © owells 
Inſt.p.118, Waterbouſe on Forteſc. 
fol.350. Glan. 1.7. c.6. Bract. L.1. c. 
16. Swin. part 4. ſect.21. numb.2. 
27, Thatis, it they be not perju- 
red perſons, or perſons of infamous 
life, as Malefa@ors,or Law-breakers; 
or Children, Idiors, Lunatick per- 
ſons; or of the Kindred or Alliance, 
or Tenants or Servants to the party 
producing them, or Capital Enenyes 
to the party againſt whom they are 
pro- 


CO — 
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produced, or perſons who are to 
reap benefit by their depoſitions, or 
ſuchlike, ec. Cowel on Litt. fol.6. 
Swin. part 4. ſje#.21. Maſchard. de 
probat. werb. princ. Concluſio 1168. 
O- verb. Criminoſus,Concluſ 469. & 
verb. Furioſus Concluſ. 828, Swin. 
part4. ſe@.21, numb.7,8,9,10. Ref, 
Legum Eccleſ”. Tit. de Teſt amentis, 
| 8.17. Waterhouſe on Forteſcue, fol, } 1 
357 & and 358. [1 
| 28. But it the exceptions be but ÞJ / 
ſmall, and ſuch as do but in part di- F 
| miniſh the Witneſſes credit, as the 
exception of friendſhip, houſehold- a 
| ſervant, or ſuſpition of ſome ſmall t 
faulr, then the number may ſupply b 
thedefect 3 and ſo the Teſtimony of || g 
three orfour Witneſſes, not altoge- 7 
ther cleer from thoſe exceptions, is # / 
as good asthe Teſtimony of two Wit= | Z 
neſ{es without all exception. Fran- 
| iſe. Mantica de Conje@, ult. volun- h 
| far.lib.6. Tit.3. numb.8. Swin. part - 
U 


T1 


f 4. ſe@ 21. numb.z. 
29, And ſometimes the Teſtimo- 


wy 
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ny of one Witneſs is ſufficientz as 


where the Teſtator in his life-time 
commits ſomething in ſecret to ſome 
one perſon (being loth perhaps that 
any other ſhould know it) and will- 
eth that that ſame perſon ſhall be 
credited for the Declaration of his 
Will; in fuch caſe that perſon alone 
is ſufficient to prove the Contents of 
the laſt Will and Teſtament of the 
perſondeceaſed. Older de probation, 
fol.286.6. Swin. part 4. ſe®.21.numb. 


4+ 

30. The Teſtimony of a Legatary 
allo is allowed in probate of Wills, 
bur not for hisor cheir own Legacies, 
but for all the reſt of the VViIll ir is 
goo enough. Juſtin. !1niFt 1 2.Tit.de 
Teſt. ordinan. numb.11. Swin. part 4. 
ſeF.21. numb.11, Porcie ind. ſe@. 
Legatar. 

31. But note, if a man in perfe&t 
health be demanded, who ſhall be his 
Executor, or have his goods after 
his death (which queſtion is very fa- 
miliar and common amonglt compa» 
nions) 


I” ——_ 
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nions) and torthwith he names ſome 
perſon, to whom he ſaith he wiil 
leave his goods after his death; T his 
1s not to be taken for a Teſtament, 
or laſt Will, neither is that perſon 
named to be admitted Executor, nor 
to have his goods, unleſs ir be proved 
that the Teſtatorat the rime when the 


\words were ſpoken, had Animun 


Teftendi, that is to fay, a full mind 
and reſoJure purpeſe at that time to 
make his Teſtament or laſt Will; and 
this purpoſe mult be proved by cir- 
eumftances,as wel as by words;as, that 
he framed himſelf very ſeriouſly tv 
the making of the ſame,defiring them 
that were preſent to bear witneſs of 
his Will, &&c. Jaiftin- Inf. l.2. Tit- de 
Milit. Teſtamento, numb.1- Swin.part 
1- ſe@.3.numb-24. Menoch. de Arbitrio 
Jadicis, £496. 

32. Note, that the laſt Teſtament 
doth always make void the firft, ex - 
cept in ſome {pecial caſes, as where 
the latter 1s nade through juſt fear, 
or by cunning and deceitful fraud or 
flattery 
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flattery,or at the importunate requeſt 
and defire of another perſon, who 
expects to reap benefit thereby,eſpe- 
cially if the Teſtator be very fick at 
ſuch time,and doit to be at quiet and 
reſt; in theſe caſes the latter Teſta- 
ment ſhall not make void the former 
but there muſt be Witneſſes to prove 
theſe things, if the parties concerned 
intend to make void the latter Teſta- 
ment. Menoch- de Arbitris Jud. c-395+ 
numb. y1 » Socin. Jun.Conil. l4- CO 148, 
vol.2, numb-15. Simo:. de Pratiſ.de In- 
terpret-ult-voluntat-l-4. fol.226- numb, 
49+ Swin- part 7+ ſe@F-3-Numb-1.ſed.4, 
numb-g. & be & ſect-la- numb-3 & 5. 
Pariſ.Conſil.10.1-3-numb.4.Noyes Marx. 
P48*77* : 

33. Alſo if the Teſtator have made 
his Will, wherein he hath bequeathed 
ſeveral Legacies to his own Children, 
or to his Brothers, and afterwards 
makes another Will in favour of o- 
ther perſons 3; thislaſt Will ſball not 
revoke this firſt, without expreſs 
words of revocation of the firſt Will, 
As 
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as is ſhewed before in the firſt Chap- | 
ter, Numb.r7. Mich. 2Car, 1. Eyres | 
and Eyres Caſe in Chancery, Cro. 1. 
part Rep. fo. Swin. part. 1. ſe@, 15, 
num.s. 

34. But in other Wills and Teſta- 
ments, the latter doth make void the 
tormer ; albeit the firſt were a writ- 
ten Will or Teſtament,and the latter 
but a Nuncuparive one, or that there 
were twenry Witneſles to the firſt, 
and'but two to the ſecond, and that 
ipſo jure, although there be no men- 
tion\i- the ſecond Teſtament of re- 
voking, the former ; unleſs there be 
a Clauſe Derogatory in the former 
Teſtament: as where the Teſtator 
ſaith in the firſt, If 1 make any Te- 
ftawment hereafter, Iwill that the ſame 
ſhall be of no force; then in ſuch Caſe 
it is moſt (fafc and convenient in the 
latter Teſtament to revoke the firſt, 
by ſaying, 7 make this laſt Will and 
Teſtament , Notwithſtanding that 
Clauſe Derogatory in my former, 
whereby I would that no Will or Teſt a- 

ment 
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Js ſhould be of any force. Vaſq. de ſuc- 
ceſ. Reſoluc.l.1.ſeÞF.1. num. 26. Paſe. 
14 Eliz. Dyer fol. 310. Mich. Graff. 
The) aur. com.opin.ſe#. Teit am. neſt. 
99.num.4,5.Swin.part 7.ſeF.14.num. 
4+ 11, 12,13, 14, 15, 16, 17,18. Perk. 
nun. 478. Paul. de Caſt. Conſl. 206. 
yol. 1. 

35. Alſo where the Teſtator hath 
made two Teſtaments, a former and 
a latter, and afterwards lying lick, 
they are both brought unto him, and 
being defired to ſhew which he in- 
tends ſhall ſtand, and he ſaith, that 
the firſt ſhould be his Laſt Will, or 
if he take that of the firſt date, and 
deliver jt for his laſt Will; then in 
ſuch Caſe that Will ſhall ſtand, and 
the other ſhall be void. Perkins num. 
479.Mich. 44 E.3. fol. 33. Pacis Con+ 
ſultum pag. 81. | 

36. Likewiſe if an Executor be 
named in the firſt Teſtament, and 
none in the ſecond Will, then the 
firſt Teſtament ſhall ſtand, and the 

| lat- 
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as is ſhewed before in the firſt Chap- 
ter, Namb.ry. Mich. 2Car, 1. Eyres 
and Eyres Caſe in Chancery, Cro. 1, 
part Rep. fo. Swin. part. 1. ſe@, 15, 
num.s. 

34. But in other Wills and Teſta- 
ments, the latter doth make void the 
tormer ; albeir the firſt were a writ- 
ten Will or Teſtament,and the latter } 
but a Nuncuparive one, or that there 
were twenry Witneſles to the firſt, 
and'but two to the ſecond, and that 
|| ipſo jure, although there be no men- 
| tion\i the ſecond Teſtament of re- 
voking the former ; unleſs there be 
a Clauſe Derogatory in the former 
Teſtament: as where the Teſtator 
| ſaith in the firſt, If 7 make any Te- 

If ftawment hereafter, Iwill that the ſame 
| ſhall be of no force; then in ſuch Cale 
| it is moſt (afe and convenient in the 
| larter Teſtament to revoke the firſt, 
by ſaying, 7 make this laſt Will and 
| : 
Toſtament , Notwithſtanding that | 1 
4 Clauſe Derogatory in my former, | ' 
if whereby I would that no (pill or Teſta- } * 
q ment 
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ment afterward to be made by me 
ſhould be of any force. Vaſq. de ſuc- 
ceſ. Reſoluc.l.1.ſeF.1. num. 26. Paſe. 
14 Eliz. Dyer fol. 310. Mich. Graf. 
The/ aur. com.opin.ſe#. Teit am. Qneſt. 
99.num.4,5.Swin.part 7.ſeF.14.num, 
4+ 11, 12, 13, 14, 15, 16, 17,18. Perk. 
num. 470. Paul. de Caſt. Conſil. 206. 
yol. 1. 

35. Alſo where the Teſtator hath 
made two Teſtaments, a former and 
a latter, and afterwards lying lick, 
they are both brought unto him, and 
being deſired to ſhew which he in- 
tends ſhall ſtand, and he ſaith, that 
the firſt ſhould be his Laſt Will, or 
if he take that of the firſt date, and 
deliver jt for his laſt Will; then in 
ſuch Caſe that Will ſhall ſtand, and 
the other (ſhall be void. Perkins num. 
479.Mich. 44 E.3. fol. 33. Packs Con+ 
ſultum pag 81. x 

36. Likewiſe it an Executor be 
named in the firſt Teſtament, and 
none in the ſecond Will, then the 
firſt Teſtament (hall ſtand, and the 
lat- 
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latter ſhall be added only by way of 
Codicil. Vigel. Method, Jur.Civilis 
part 4.lib 9.c.23.in princip.Swin.part 
7-ſe@F.14 num.5: 

37. Where it js ſaid before, that 
where Lands are deviſed, the will 
muſt.be in writing, and done in the 
liſe-time of the Teftator ;, yet if the 
Clerk be skiltul inthe Law,and takes 
Notes from the mouth of the Teſta- 
tor, for the deviſe of Lands, T ene- 
ments and Hereditaments, and after- 
wards proceeds to write the ſame in 
Form:; but before it be hniſhed or 
ſhewed to the Teſtator, he departs 
this life 3 yet this is held and adjudg- 
ed a good Will in writing, within the 
Statute of 32 H. 8. to convey Lands, 
Tenements, or Hereditaments. Mich, 
6 E.v. Sackvil and Browns Caſe.Dyer, 


fol-72. 


38. Alloa written VVill done in 
the life-time of the Teſtator, or by 
Nates as abovelaid, is good to con+ 
vey Lands, though it be unſealed or 


unſubſcribed,nor no Executor named 


therein 5 


—. 
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thereinz andſuch a Will which only 
concerns the bequeathing of Lands, 
Tenements, or Hereditaments, ought 
to be proved in the Chancery. Hd. 
22 Car. 1. & Paſch. 23 Car. 1.B. R. 
Styles Regeit.praGicale, p. 357. Pacis 
Conſnltum, p. 80. Noye's Maximes 
p4g- 97- 

39. If the Teſtator after he hath 
begun his Will, and before he have 
finiſhed it, be ſuddenly ftrucken with 
Death or Inſanity of mind, or ſome 
other impediment, ſo that he cannot 
frniſh the ſame 3 or if he have begun 
rhe ſame, and deferreth the finiſhing 
thereof till ſome other time, and in 
the mean time dieth, or otherwiſe 
becometh Inteſtate : In theſe Caſes, 
though it ſeem by the Civil Law that 
ſuch Teſtaments are void wholly 3 
yet by the Law of Nations, and with 
us here in Exgland, ſuch Teſtaments 
are good for ſo much as is therein al- 
ready bequeathed. Michael Graſſ. 
Theſaur.com.opinion. ſet. Teſtament. 
Queſt.,12, & 19, Maſcha,deProba.verb. 

"he" 


Teſt. 
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Teſta.Concluſ. 1352. numb. 70. Swins+ 
part 7.ſeF.t2.numb. 4,9, & 19. Pacis 
Conſul. p. 81.Simo.de Pretiſ, de In- 
terp.ult.voluntat.l.1i.fol.195. 

40. It there be two Teſtaments | 
found, and it cannot be known which 
of them was firit trnade, nor which 
was Jaſt made 5 in this Caſe they are 
both void, unleſs one of them be 
made in favour of the Teſtators chil- 
dren, or thoſe who atter his death are 
of right to have Adminiſtration of | 
his Goods, if he had died Inteſtate ; 
and the other Teſtament made in 
favour of Straggersz and then in ſuch 
Caſe the Teſtament made in favour 
of the Children or Friends, &c. ſhall 
prevail and ſtand good, as is ſhewed 
before in the firit Chapter, numb. 17. | 
Francij.Mantica, de conjed. ult. vo- 
lunt.l.2.Tit.15 .num.17.Swin.part 1, 
ſe@#. 15+ num. 2. &- part 7+ ſed. 11. 
aunm.2. 

41. Or if one of the Teſtaments be 
made Ad pias cauſa, and the other 
not, then the Teſtament Ad pizs 

cauſ as 
| 


| 


—— 
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canſas ſhall prevail, unleſs the other 
be Inter liberos amongſt the I eſtarors 
Children, and then it ſhall prevail, 
and not the Teſtament Ad pias cau- 
ſas, as 1s ſhewed before in the firſt 
Chapter, Num 18. Franciſ. Mantica 
de conje@urault-volunt.l 6.,Tit-3-num. 
43-Swinepart 1.fe&.16-num-7«& part 
7.ſeFlinum+b. 

42. Allo wherethere are two Te- 
ſraments, and one of them 1s proved 
betore the Ordinary, @*c. and the 
Executors are entered tothe poſleſ- 
lion of the Goods, and then the other 
Teſtament 1s found, and it cannot be 
known which was firſt made, nor 
which was lait made; in this Cale the 
Teſtament alrcady proved thall 
ſtand , and the Executors ihall not 
be diſpoſlefſed of rhe Goods by 
means of the other Teſtament of the 
ſame Date. $ichar. in D.lib.ult.Swir. 
part 7,ſed.11.num4s 

43. If a man be ſo extreme lick, 
that he is almoſt at the polat of 
Death, and can ſcarce ſpeak 3 yet if 
BW 2 he 


———— - 
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he be of good underſtanding and 
ſound mind, as may appear by his 
Geſtures and ſenſible Speeches 3 in 
ſuch Caſe he may make his Teſta- 
ment, ſo asit come of his own accord, 
and not at the earneſt requeſt or im- 
portunity of his Wife, or ſome cove- 
tous perſon, who expetts and gree- 
dies after benefit by the ſame. Franc. 
Mantica de conjed. ult. volunt. l. 2, 
Wane. 10.Socin. fun. Coſil. 
183-vol.2.num.27,31,34+& 39. Mich, 
1654- B.R. Hatcher c» Newborns Caſe. 
Styl. Regeſt» PraTicale, p: 359. Swin. 
part2.,ſed#.25. num.2,5,0, & 7. Simo, 
de Pretiſ.de Interp.ult. volunt- lib.2, 
Dub.ult.Soluc.4. 

44. If the friends of ſuch a ſick 
man, or any other perſons, do with- 
out his knowledge preparea Willin 
writing, and bring it to him, andread 
it , and aſk him if that ſhall ſtand for 
his Teſtament, and he anſwers, Tea, 
and immediately after dieth; 1a this 
Caſe ſuch Teſtament is not good,un- 
leſs the Teſtator had firſt uttered = 

min 
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mind to the Writer or [nditer there- 
of, or hid requeſted them to write 
his Will ; or unleſs the Teſtator be- 
ing of perfect mind and memory,had 
by plain and expreſs words,or other 
apparent conjectures, confirmed the 
ſaine, and not only by anſ(wering, 
Yea. Franc. Mantica de conjeG. ult. 
volunt.l.2. Tit.6. num.10. Swin. part 
2.ſe#.25.num.11.Gabr.l. 4. commun, 
concluſ.Tit.de Teſtam.concluſ. 2.nunt. 
13, © 17. 

45. If a man through juſt fear 
and conſtraint of ſome other perſon, 
do make his Teſtament, ſuch a Te- 
ſtament is void, eſpecially when af- 
terwards the Teſtator declareth, That 
he would gladly alter his Teſtament, 
but for fear of ſuch a perſon; and 
then ſuch Teſtament is void,at leaſt, 
asto ſuch a perſon by him named, of 
whom he isafraid. Mich. Grafſ. The- 
ſaur.com.opin.ſeF. Teit ament. Queſt. 
23. num. Swin, part 7.ſe@.2. numb. 
I. & 10, 

46. Buthere it is left to thedil- 
D 3 cretion 
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cretionof the Judoe, who ought not 
only to conſider the quality «af the 
threatning, but alſo the perfonsas well 
threatned as rhr<catning 3 and in the 
perſons threatned,the Sex, the Age,or 
Courage, or Puſitlanimity 5 and inthe 
perſon threatning,the power, the diſ- 
polition, and whether he be a meer 
Boaſter, or performer of his threats, 
Menoch. de Arbit. Tudic. Caſus 135, 
Maſchar. de Probat. Concluſ. 1054. 
Swin. part 7. ſect. 2. numb.7. 

47. Allo 2 Teſtament made by 
fraud is void, unleſs the deceit of 
fraud be very ſmall, {uch as would not 
deceive anv rational man or womanz 
or that the fraud be not evil, as where 
the Teſtator intending to beſtow all 
his goods on ſome vile perfon, omit- 
ting his honeſt Wife and Children; 
hereif the Wite and Children do per- 
ſwade him that ſuch perſon is dead, 
or by ſome means deceive the Teſta- 
tor, and procure themfelves to he 
made Executors, then this 1s not to 
be repelled as an unlawful Teſta- 

ment, 
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ment, Bald.in d. lib. 1. numb. 17. 
i Swin, part 7. ſect. 3. numb. ?. 

48. Though a man have {worn not 
to make a Teſtament, yet notwith- 
ſtanding he may lawfully make one 3 
and if he have made one,& ſworn not 
to Revoke it, yethe may afterwards 
inake another, and revoke the firſt : 
but then it is convenient, that he re- 
voke his Oath alſo, and fay, I make 
this my laſt Will and Teſtament, not- 
withſtanding my former Teſtament, 
with the Oath therein contained not 
to revokethe ſame. Mich. Graf. The- 
ſanr. com. opin. ſect. Teſtament, 
Dugeſtio G7. Jul.Clar. ſect. Teitament 
Oneſtio 94: Swin. part 2: [ect 24+ 

49. It is neceſlary tothe validity of 
a Teſtament, that the Teſtator have 
Ability tomakea Teſtament, not on- 
ly atthe time of the making thereof, 
when the Teſtament receiveth his ef- 
ſence or heing 5 but alſo at the time 
of the Teſtators death, when the Te- 
ſtament receiveth his ſtrength and 
confirmation: Aud therefore if a wo- 

D 4 man 
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man make her Teſtament, and then 
marry, and dic during marriage,ſuch 
Teſtament is void; or if ſhe make a 
Teſtament during marriage, and 0- 


verlive her Husband, and then die, } 
yet the Teſtament is void : but if ſhe 


make her Teſtament before mar- | 


riage, and overlive her Husband , 
and then die, in ſuch Caſe the Te- 
ſtament is good; or if it were made 
during marriage, and after her Hus- 
bands. death, ſhe doth approve and 
confirm the ſame, and then die, in 
ſuch Caſe alſo it is held to be good. 
Plo.Com-fol.343.37, Eliz.C.B« Forſe 9 
Hemlings Caſe, Co.4. lib. Rep: fol» 60, 
Swin-part.2-ſect.g.num-4.,5 0. 

50. A Codicil may be added by Pa- 
roltaa VVill in writing, and this Pa- 
ro} Codicil ſhall be put in writing, 
and affixed rothe VVillasa Codicil z 
and this may as well be done, as a 
VVill in writing may be revoked by 
Parol. Hil.22 Carl. & Paſc. 23 Car. 
I.in B. R- Styles Regeſt. Practicale,p. 
357-O Paſc» 14 Eliz-Dyer, fol.3 10. 


| 


go! 


| 
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51 If the Teſtator make his VVill 
by Parol, which isafterwards put by 
another into wriring, and he put more 
in then the Teſtator did expreſs; yet 


| it is good, as to ſo much as can be 


proved was expreſſed by the Taſta- 
tor by Parol, and the reſt is void. 
Paſc.24 Car-1. B-R- Siyles Regeſt-Pra- 
ceticale, p+357. 

52, One went beyond Sea, and 
wrote back a Letter that his Land 
ſhould go in ſuch manner, and it 
was adjudged to be a good Will and 
Deviſe of his Land. Ahr. Moors Rep. 
p. 63. pl. 299. Weſts Caſe. 

53. It the Teltator being of ſane 
Memory, delire another perſon to 
ſet his Hand and Seal to his Will for 
him, and he does ſo; this is a good 
Will, though the Teſtator did it not 
himſelf. Paſc. 1650+ B. R, Styles Re- 
geſt. Practicale p-358, 

54. If a Parol Will be put in wri- 
ting, and is afterwards embezelled, 
loſt, or deſtroyed; yet the Willis not 
thereby deſtroyed ,- if it can be pro- 
ved 
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ved by Witneſles : but if it come in 
queſtion, whether a Will be good or 
not, in ſuch Caſe proot dgth not a- 
vail ; for matter of Law is to be 
decided by the Judges, and' not by 
Witnefles nor Jurics : Ad queftio- 
nem Fadj non reſpondent judices , 
Ad queſtionem Juris non reſpondent 
Furatores, Hill.22 Car.l. Paſc. 24 
Car.l.B. R. Styles Regift, prad. p. 
357,358. Cowel on Litt. fol. 155.b, 

55. If a Teſtament bear date at 
Cane inNormandy, and be proved in 
England, it is govd enough for the 
Executor to bring an Action upon. 
Perkins, numb.434. 

56, Notetharta man may dye part- 
ly Teſtate, and partly Inteſtate by 
the Laws of this Realm, though it's 
contrary to the Civil Law:and this he 
may do,not onely in reſpect of time, 
but alſo inreſpect of goods and place: 
for if a man have goods in diverſe 
Diocefles, he may make Execu- 
tors of his goods in one Dioceſs, and 
dye Inteſtate as touching his goods 

in 
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in another Dioce(s; or, if a man 


make one Executor particularly of 
a certain portion of his goods , the 
Executor is onely fo far chargeable 
with the-payment of the Debts and 
Legacies of the Teſtators, as the 
portion of the goods to him al- 
lotted do extend unto; and as 
touching the reſidue of the Teſta- 
tors goods, if there he not another 
Executor appointed , then for ſuch 
g00ds he 1s faid to dye [nteſtate, and 
Adminſtration may be taken of them. 
Bro. Executor. numb.2. OO 154. F.N. 
B. numb, 26, cod. Tit, Plo. Co. fol. 
In Fox and Griesbies Caſe. Swin.part 
4. ſeF.18. numb.4. 
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ho may make a Teitament, and who 
20t. 


57.F "Very perſon, both man and 

woman, Chriſtian and Jew, 
ſound or lick, and generally of what 
Eſtate or Condition ſoever he or ſhe 
beof , hath full power and liberty to 
makea Teſtament, or laſt Will, and 
may therein diſpoſe of their goods 
and Chattels ; ſaving ſuch perſons as 
be prohibited by Law or Cuſtom, as 
hereafter followeth. Mich. Graſ/. 
Theſaur. com. opin. ſe@, Teitament. 
Dneſtio 20. numb. 1. Swin. part 2. 
ſe@F.1.numb.1. 

58. By the Stat. 34H.0. Wills or 
Teſtaments made by any perſon 
within the Age of twenty one years, 
of any Mannors, Lands, Tenements, 
cr other Hereditaments, 1s not good | - 

nor 


| 
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nor effequa!l in the Law; for till 
that Age, by the Common Laws of 
this Realm, they are accounted In- 
fants. 34,35 H.8.c.5. Wingate Abr. 
Stat, Tit.Will,numb.22. Dr.@r Stud. 

[.1.c.21. & 1.2. c.28, Swin, part 2. 
ſe@F.2.numb.1. 

59. But a Boy of fourteen, and a 
Girl at twelve years of Age, by the 
Civil Law, may make their Wills 
and Teſtaments of their Goods and 
Chattelsz an4 that not onely with- 
out the authority or conſent of their 
Curator or Guardian, but alſo with- 
out the authority and conſent of 
their Parents; and though it be made 
but in the very laſt day of fourteen 
or twelve years, yet 1t 1s good C- 
nough 3 but before that age It is riot 
g00d, although the Boy werea ctw 
dicr, or that tie Teſtament w* 
made 4d pias Canſas, or with conſent 
or authority of the Tutor. MA4#:h. 
Graſ/. The eſaur. com, opinion {eG Te 
SFament- ©udſtio 20. Perkins, numb). 
503+ Cowels Initit. 5 122+ Swinbor 
p rh 
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part 2-ſeF. 2: num- 6,7,8. Nojes Max. 
page $f | 

60. Mad folks and lunatick per- 
ſons, during the time of their Fxror 
or inſanity of mind, cannot make a 
Teſtament, nor diſpoſe any thing by 
Will , no not ad pies canſas 5 nay, 
though they come ro their perfect 
underſtanding afterwards , yet this 
doth not make the Teftament to take 
any effect, which was made during 
ſuch Furor : bur it theſe mad or lu- 
natick perſons have clear or calm in- 
termiſlions, then during ſuch time, 
they may make their Teſtamenr, 
and appoint Execytors, and diſpoſe 
of their Goods at the'r plexfurezand 
the Faror going before the making of 
ſach Teſtament ſhall nor prejudice 
it. Reformat. Leg. Eccleſiaſtic.Tit.de 
Teſtament. cap. 7. Pacis conſultum, p. 
80. Mich. Graff. Theſaur. com. opin. 


ſed.Teitam. gueſt 2.17, Sw1n. part 2. 


e.3. 
61. Alſo if a man of ſound meme» 
ry, who was never taken with any 
Lunacy 
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Lunacy or Inſanity of mind,do make 
his Teſtament of kis Goods or Lands, 
and afterwards is taken with Lunacy 
or Inſanity of mind, a iittle before 
his death (which often happens 
through the extremity of their fſick- 
nels) yet this doth not hurt the Te- 
ſtament which was made before : or 
it a lunatick perſon, or one that is 
belides himſelf ſometimes, make his 
Teſtament, and it is not known whe- 
ther the ſame were made when he 
was of ſound mind vr no; in this 
Caſe, if no Argument of Frenzy or 
Folly appear 1n the ſame, then it ſhall 
be conceived to be made in his calme 
Fit, and ſo adjudged a good Teſta- 
ment, But on the contrary, if any 
Folly appear 1n the ſame, though it 
be but two or three words, as if he 
ſay, / Peter, when his name is Fob 5 
then 1t makes the Teſtament void, as 
being preſumed tv be made during 
the inſanity oft mind, Aich, Graff. 
Theſaur.com.opin.ſe®. Teſtam, Oueſt, 
21.Vaſqi de ſucce/ſ.progre).lib.1.feG. 
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T.,#m4.90, Sec Co. 4. lib, Rep. fol. 61, 
Swin. part. 2. (eG, 3. num. 4. 14, 
&* 15. 

62 Note that every perſon 1s pre- | 
ſumed to be of ſound mind, unleſs 
the contrary be proved ; and taere- 
fore thoſe that intend to make void a 
Teſtament by reaſon of inſanity of 
minde, muſt prove the ſame impedi- 
ment 3 and if it be proved that the 
Teſtator was beſide himſelf before 
the making of the Teſtament , al- Y 
though they donot prove him to be FF 
mad at the very time of making the IF, 
Teſtament, yet it is ſufficient, and it Þ 
lies on the Executors part to prove |: 
that the Teſtator was of ſound mind, þ; 
not onely to anſwer to ordinary and 
uſual queſtions, but that he had a J' 
diſpoſing memory, and was able to jy: 
make his Deviſes and Bequeſts with F] 
underſtanding and reaſon, at the}: 
time of making his Teſtament. Fran- | 1 
eiſc. Mantica de conjed. ult. volunt. \ : 
L.1.Tit.5. Maſchard. de Probat.verb. 
Furioſum , Concluſ. 824, numb. 10. | 

Vide 
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Vide 41 Fliz. B, R. in Marqueſs de 
Wincheiter's Ca. Co. 6. Li. fo, 23, 
Swin.part 2. Se@.3. Num.6,7. 
e- ® 63. An [diot or Natural Fool, that 
#cannot number T wenty , nor tell his 
ZAge, noris able to anſwer to any or- 
a Wdinary and uſual Queſtion,nor knows 
of Ewhat 1s for his advantage or damage, 
11- Mthough it be notorious, nor 1s apt to 
1e be inſtracted or informed by any 0- 
re Ether 3 ſuch an one cannot make a Te- 
1- Bſtament , nor may diſpoſe either of 
be E his Lands or Goods. F.N. B. de I1- 
he Ediota inquirendo. 34 H.8.c.5. Cowels 
it F 1nit.p.123. Simo.de Pretifſ. de Inter. 
ve ult. volunt.lib.2. dub.1. fol.4. Swin. 
d,fi part 2. ſeF.4. num.1l,2. 
nd 64. But if a man be of a mean 
a Junderſtanding, between a Wiſe-man 
to Yand a Fool , ſuch aa one may make 
th his Teſtament 3 unleſs he be ſo ſim- 
he ple, as that one may perſwade him 
n+ {| to believe things impoſlible, as that 
et. fan Aſs can flie, or that in old time 
-b. | Treesdid walk, and Birds ſpeak, or 
o. | the like. $imo, de Pretife, de Inter. 
de F all, 


I, 
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ult. volunt. lib.2. dub.1, fo.4. Swing 
part 2. {ef.4. num.3,4. 

65, A Married woman cannot make} 
herTeirament of any Mannors, Lands, 
Tenements or Hereditaments, by the * 
Statute of 34 H. 8. neither can ſhey 
makea Teſtament of Goods or Chat-\ 
tels without her Husbandslicenſezex- 
cept ſhe be a Queen or Empreſs, orlyp 
that ſhe were Executrix to ſome o-& 
they perſon : for in ſuch caſe ſhe may 
make her Will of ſuch Goods as ſhe 
hath as Executrix, without his li-% 
cenfe 3 and name her Executor, who) 
ſhall have them to theuſe of the firſt 
Teſtator ; but ſhe cannot give them 
away as a Legacie : and if ſhe die 
without Will, yet in ſuch caſe, ſuch} 
goods as ſhe had as Exccutrix ( of & 
which the property is not altered) Jt 
ſhall not go to the Husband, but Ad-&« 
miniſtration thereof ſhall be commit- 4 
ted to the next of kin of the firſt Te- 
ſtator, But in both theſe caſes, the Jo 
Husband ſhall have the Profits ari- 
ſing of the ſame , as Calves, L___ F 

an 
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gnd ſuch-like profit of Kine and 
Sheep. Alſoif the Wite have Goods 
ike by way of Legacie from another per- 
ds, fon, 1n ſuch caſe ſhe cannot make a 
the Teſtament , or diſpoſe of the ſame, 
ithour his licenſe, Note, though 
the Husband do give licenſe to the 
ife to give away part of his goods, 


orſyet notwithſtanding he may counter- 
* 0-Wand her Teſtament again, either be- 
ay {pre or after her death, orar leaſt be- 
ſhefore the Probate thereof. But if the 


Wife make her Teſtament of his 
oods, and the Executors prove the 
me, and the Husband delivers the 
oods to the Executors ; then he can- 
ot countermand the Teftament , 
hough the wife made it without his 
cenſe or knowiedge : for by this 
d) Ifter-att the Law preſumes he gave 
\d- Fonſent at the firſt. 34,35 H.8. £.5. 
It - _—— Bro.Deviſe 34. Teſta- 
"C- $rent 21, Executor Ii. & Adminiſtra- 
the Jor 45. Perkins num.501 & 502. Noys 
ri- Da xivs p.g7. Mich. 2E.2, Dewiſe lg. 
bs, F.N. B, tit,Executor, num. T0, Swim. 
nd «1 part 
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part 2. ſedF. 9. Plo. com. fol. 5254 
Cowels Init. pa.124. 

66. A Slave or Bondman canno 
make a Teſtament or Will, for thatf 
all he hath is his Lords , and he ca! 
diſpoſe of nothing. Bra@.1. 1. C.gþ 
num.z. Fletali.1.C.5. je@.7, num. 
& Cowels Tnit.pa.16. 

67. But if a Villain make a Teſta4 
ment, it is nor abſolutely void , bu 
voidable : for if the Lord enter, and 
ſeiſe the Villains Lands and Good; 
before probate of the Will, it make 
the Deviſe void ; or if he claim the 
Villain in his life-time, and ſeize th 
Goods by word onely , It makes th 
Deviſe void. Bur it neither of theſe} 
were done by the Lord, before the 
Executors prove the Will and feiz 
the Goods, then the Teſtament off 
the Villain is good in Jaw againſt the 
Lord ; except it be in caſe of the 
King : for if his Villain give or ſell! 
his Goods, the King may ſeize themJ« 
at any time ; for, Nullur temps oc-\! 
currit Regi, Alloit a Villain have)! 
Goods 
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525 00ds as Executor to another per- 
on, he may make a Teſtament there- 
\noÞt, and appoint an Executor to the 
thaWielt T eſtator, who ſhall have the ſaid 
can 300ds, and not the Lord of the Vil- 
C.ok ain. Bro. tit, Villenage, 50, 68, 73. 
1.310": & Stud. li.2,C.43. Littletons Te- 
ures, li,2.C.ll. & Swin, part 2. 
Welt. 7, | 
68. A man that is taken captive by 
hoſe who are open enemies to the 


odF* ng, cannot make a Teſtament du- 
\keFing his captivity : . for if he do, 


hough he thould eſcape afterwards, 


thÞnd then die, yer ſuch Teſtament is 
th&void : but if he had made a Teſta- 
\eſnent before he wastaken , and then 


Sfrerwards eſcape z or though hedie 
during his Captivity , yet in both 
Fcaſes the Teſtament is good 3 and fo 
Jit is if he be taken by thoſe who are 
theJnot proclaimed enemies, and during 
ſe]|Jhis captivity he makes his Teſtament 
.emJor if a man who 1s impriſoned for 
o;.JDebt do make his Teſtament during 
avelbis impriſonment, it is good , unleſs 


06s bY it 
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it be made in favour of thoſe at 
whoſe Suit he is impriſoned. Mich 
Graſſ. Theſaur. com. opin. ſed, Teſt ay 
went, Dueſtio 25. Franc. Mant. d* 
conjeF,ult.Volunt. li.2. tit. 7. num? 
2. &- Brad.li.2.C.16. num.5. Swin\ 
part 2.ſe@.8, | 

69. One that is born Deaf an 
Dumb, if it appear by ſufficient Ar 
_—_ that he underſtands what 

eſtament is, may by ſignes make 
Teſtament 3 and ſo may any on 
that could have ſpoken and hear 
"ug formerly, and is become deaf ar 
'"y dumb by ſome accident : or if ſuc 
perſon can write, then he may writ 
his Teſtament with his own hand%t 
and ſo likewiſe may one do that ca 
hear, bur cannot ſpeak : and it h& 
cannot write, then he may do it bj c 
ſignes and tokens : and one that call 
ſpeak, but cannot hear, may ally c 
make his Teſtament , and deviſe hi? { 
goods to whom he pleaſes. Refor,, 1 
leg. Ecclef\, tit. de Teitam. C.7. Swin.. | 
part 2, ſeF. 10, | 
70, But 


_ 


- 
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a 70. Butone that is born both deaf, 

ch dumb and blinde, cannot make a Te- 

t:Y ſtament or Will, becauſe he hath no 

, d4 underſtanding. Finches law, li.2.C.2, 

wm pallog, Perkins numb.?5. 

in 71, One that 1s blinde may make a 
I Nuncupative Teſtament, by decla- 


ing ring his Will before a ſufticient num- 
Ar ber of witneſies : but he cannot 
t Mmake his Teſtament in writing, un- 
eMlecis the ſame be read betore witnel(- 
on ſes, and then acknowledged by him 
ar@to be his laſt Will and Teſtament : 
10d for if he ſhould acknowledge a wri- 


ting for his laſt Will, and do not hear 
# it read, this will not niake it amount 
d i toa VVill in writing. Swir. part 2, 
calf ſeF.11, & num.1,2. 
h& 72. He who is Jawfully convicted 
by of High-treaſon , by Verdict, Con- 
car feſlion , Outlawry or Preſentment , 
1{cs cannot make his Teſtament, or di- 
hi? ſpole of any Goods, Lands, Tene- 
o1,, ments or Hereditamentsznay,though 
in,. he have made a Teſtament before 
fuch conviction,yet the ſame is void : 
ut E 4 but 


— Pa 
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but if he afterwards obtain the Kings} 
pardon, then he may make a Teſta- 
ment 3 or if he have made one be-® 
fore conviction, thea after ſuch par-!; 
don the ſame becomes good again, 
C owels Init. pa.123. 5E.6.C.11, 
Swin. part2. ſe@.12. s 

73, He who is indicted of Felony} 
at the Kings ſuit, and will not plead 
to the Indictment , but ſtands Mute,} 
ſhall be prefled to death, and tor- 
feits all his Goods, but not his Lands ; 
and (© it 1s faid he may 1n ſuch caſe® 
make his Teſtamenr ct his Lands. 
Swin. part 2. ſe@.13. num.s5. Dr. &| 
Stud.li.2.C.41. Pulton de pace Ke-® | 
gis, fo0.216. 

74. Thoſe who are indicted and! 
lawfully convicted of ſuch Crimes as 
areFelony, (as Petty Treaſon, Mur- 
der, Homicide, Chancemedly, Bur- 
glary , Robbery, Thett, Buggery. 
Rape, @c.) after their conviction can 
make no Teſtament, nor diſpoſe of 
2ny Lands, Goods or Charttels of 
their own 3 nay, if they have made 
a I e+ 


— 
— 
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J a Teſtament before, ſuch conviction 
© makes it void, unleſs they procure 
” the Kings pardon, and be reſtored to 
| their firſt condition again : but if 
n.? one be attainted of Felony onely, he 
1,\; may give away his goods Ly Deed of 
Gitr, or ſell them, beture Judgment 
be pronounced ; but for Lands, the 
L2w takes notice from the time of 
the tac committed and compriſed in 
the IndiFment 3; bur it is otherwiſe 
in cale of Goods and Chattels, 
' Mich. Graſſ. Theſaur. com. opin. ſe@. 
8.) Teſtament, Pugſtio 25. Dr. & Stud. 
% lib.2.C.41. Bro. forfeiture, 5,28, 65 
e-® 89, 103,113,117. Swin. part 2. ſe@. 

13. Stamf, 192. 33 FE. 3. tit. 20. Per- 
dP kins num. 29, 41. A/ſ. pl.31. Cowels 
's InSt.p4.123 © 124. Dalton fo. 292. 
r-; C.110. VideCo.onLit.(e#.745. Ra- 
r- ſtal, Forfeiture7. Wingate Abr. Stat. 
', eod. titulo, num.< 8. Stat. de Ca- 
n talis Felonum, && 1 R.3.c.3. Paſeh. 
f. 8 F.4.fo.4. 4. Kitchin Court-leet, fo. 
Ni 42.4, 


E 75. By our ancient Law, an Here- 
tick 


= @ 
s [ 
a. gs 


we? 
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tick could not make a Teſtament} 
(after convictian) of his goods and 
chattels: and it he were delivered 0-3 
ver to Lay-mens hands, then he for 
feits his Lands alſo. But ſee now the” 
Statute of 1Elzz. c. 1. for by that? 
Statute, the 2H.5. c.7. which gave® 
Forfeitureot goods and lands in caleÞ 
of Hereſe, ſtands now Repealed ; ſo 
that we have nothing in certain now,,. 
bur what we receive from the Canon- 
law. ARclapſe into Hereſie after 
Recantation, is fatal. Mich. Graſſ.”: 
theſaur. com.opin. ſeF. Teſtam.queſt. 
24. Cowels Inſt. p.124. Swin. part 2. 
ſe@F.14. Dr. & Stud- li.2, C.29. 2 H. 
5.C.7. 1Eliz.C.1. Co.3 part Inſt. fo. 
43. C. Hereſte. Reformatio Leg.Eccle- 
ſtaſticun, tit. de Tet. c.7. 

76. He who hath been condemn- 
ed, or publickly confeſſed himſelf to 
be a manifeft Uſurer, and publickly 
uſes the ſame Trade, and hath exact- ' 
ed above Ten poundsin the Hundred 
for the loan or forbearance of an 
Hundred pounds for one year, can- 

not 
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not make a Teſtament of his Goods 
and Chattels, unleſs he ſatisfie or 
make reſtitution for the ſame in his 
life-time, or enter caution for ſatisfa- 
(tion to be made after his death. AMe- 
noch. de Arbit. Judic. 11.2, caſus 235. 
Swin. part2 ſe@.16. Fletali.2.C.50. 
Cowels Inſt. p4a.124. Mich.Graſ. the- 


ſo; ſanr. com. opin. ſe®.Teſtament.que ſt. 


33. 13 Eliz. c.8. Refor. Leg. Eccleſ. 
tit. de Teſtamentis, c.7. 

y7. It one make a Teſtament of 
his goods or cattel , and afterwards 
wittingly and willingly kill or hang 
himſeltz then ſuch Teſtament is void; 
for his goods and chattels real and 
perſonal areall forfeited rothe King, 
and all debts due to him by Special- 
ty , but no debrs due to him without 
Specialty , or upon Simple contract, 
Stamf- pt Corone#, li.l. c.3. Bra@.li.3 ' 
c-2, Cowels Inſt. pa-124. Swin, part 2 


] ſe@F-20- Co- 3 part Inſtit- f0+454- 3 E-3 


Coron-3Ol+ 8 E, 2. Coron: 420, Paſch. 
& Ec. 4+-fo- 4+ a. Dyer fo: 262: Daltons 


Juſt. fo. 236+ 6492» 
78 lf 


mt none 
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78, If one who is Outlawed in a 
Perſonal Action, make his Teſtament * 
of his goods,and the Executors prove 
the Teſtament, and afterwards ſue 
the Debtors of the Teſtator , who 
plead Outlawry in the Teſtator as a 
Bar ; this hath been held as no good © 
Bar, ſothat before ſciſure they may } 
ſue : but if the King (eize the goods ? 
as forfeited, though he give them 
back again to the Executors, yet 
they ſhall not be Alletts in their 
hands to charge them with any debts 
or Legacies of the Teltators* Tri. 
37 Eliz. C- B. Rot. 1306: Woolly and 
Br adwels caſe. Brownlows 1 part Rep. 
f0.55- Mich. 20 fac. C. Be Bullen and 
Gerviſe caſe. Huttons Rep- fol. 53. 
Dr- & Stud, li.1. (6, 

79. He who is ſo exceſſively over- 
come with drink, as that he 1s utter- 
ly deprived of the uſe of Reaſon 
and Underſtanding, at ſuch time 
cannot make a Teſtament : but it he 
be not clean ſpent , albeit his Under- 
ſtanding be a little darkned and ob- 

(cured, 
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 ſcured, and his Memory troubled , 
2? yet he may make his Teſtament in 


that caſe, Simo. de Pretiſ. de Inter, 
ult. Foluntat. li-2-. dubium 1. ſolut.4. 
nnum22+ Swin«part 2» ſe(F, 0. 

80. Archbiſhops, Biſhops, Deans, 
Archdeacons, Prebendaries, Parſons, 
Vicars, and other Eccleſiaſtical Mini- 
ſters or Clergic-men, may make their 
Teſtaments of all ſuch goods and 
chattels as they ſeverally enjoy 1n 
their own right, and not in the right 
of their Churches and Eccleſiaſtical 
Livings. Perkins num- 496, 497,498 
28 H+G+ (41 1: Mich.Graſſ.theſaur.com. 
opin, ſed. Teit ament. queſtio 34+ Co- 
wels Inſt. pa- 125+. Swin- part 2+ ſe@, 
26. Dr. & Stuct. lj. 2.029% 

01. The King, however in a capa= 
city to make a Will, cannot make a 
Teſtament , and thereby give away 
his Kingdom and Crown-Jewels or 
Regalia from his lawful Heirs to an- 
other. Fitz. Abr- Deviſe5. F x. 108 
Cowels Inſt. pa: 125. Swin+s pait 2, 
eG. 27. 

32, The 
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62 
82. The Queen of England is an | 


exempt perſon from the King , and 


may make a Teſtament 3 and 1s of [- 


ability and capacity to grant, and to 
take, toſueand be ſued,as a feme ſole 


by the Common Law. Co. oz Lit. fo. | 


134+ ſed.2c0. Finches law, li. 2.c.1. 
p+Ub. C2. 4 libs for 23» in Clark and 
Penny; :'hers Caſe. 

83. When one is grown (o old , as 
thai h: is become a Childe again in 
his »n<erfranding, and is deprived 


not onely of Reaſon , but alſo of X 


S-nſe almoſt 5 or grown ſo forgetful, 
(cnrough Age or other infirmityJthat 


he hath forgotten his own Namez3ſuch Z*% 


perſon can no more make a Teſta- # 


ment then a Childe. Fran. Mantica 
de conject-ult-Volunt- 2. tit.15. num. 
16. Simo- de Pretife de interp. ult.Vo- 
lunt.li-2-dub-1, ſol. 4. num-22. Swin, 
part 2. ſect- 5. 

84. An Excommunicate perſon 
may make his Teſtameut 3 unleſs he 
be excommunicate for Hereſfie or 
manifeſt Uſury, or ſome other _ 

or 
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Efor the which he is prohibited to 
#makea Teſtament 3 or unleſs he be 


Curſe which is called Anathbema, and 
is not inflicted but upon great cauſe. 
_ © Swin, part 2. ſe@. 22, Mich. Graſſ. 


bt 


1 
l i | 

F Fexcommunicate with that great 
) 

2 


Stheſaur. com. opin. ſeF, Teitament. 
Equeſtio 24. 
* 85. By theCivil Law, ſuch as mar- 
ry within the Levitical degrees, and 
rohibited to marry by Gods Law, 
cannot make a Teſtament, or ditpoſe 
Zof any goods or chattels to their 
children begotten in ſuch Tnceſtuous 
Z Marriage 3 unleſs it be ſo much only 
| Bas will ſerve for their competent ſu- 
>ſtentation or maintenance 3 or that 
*they be appointed but bare Execu- 
tors, without any other benefit : or 
. Fif the Parents were ignorant of the 
* impediment of ſuch Conſanguinity 
or Aﬀinity , then the children born 
+ during ſuch ignorance, by the Eccle- 
fiaſtical Canons are capable of all 
Legacies, and all manner of Teſta- 
mentary benefits, as legitimate, _ 
the 
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the parents afterwards ſhould be di- 
vorced, Obſerve alſo, that as the in- 
ceſtuous perſons aforeſaid cannot 
make a Teſtament, or diſpoſe of any 
goods to their inceſtuous children : 
ſo neithercan they deviſe their goods 
to any other, except it be to their pa- 
rents, or brother or filter, or uncle or 
aunt, or to ſuch children as were 
begotten in lawful Marriage by a for- 
mer wife, if they had any. 

86. Several other perſons there are 
who fall under Eccleſiaſtical cen- 
ſures,and are prohibited by that Law 
to make a Teſtament 3 but being 
that they are not deprived of this 
priviledge by our Common or Sta- 
tute-Laws (which limit the power of 
the Eccleſiaſtical Courts within this 
Kingdom) I ſhall omir therefore to 
mention them; and ſo conclude this 
Chapter, 
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C'HAP. IV. 


1; 8” bo may be au Executor , and who 
not. 


P7. Ns that every perſon may 


be an Executor, and is ca- 
able of a Legacie 3 faving ſuch per- 
ons as are prohibited by Law : yea, 
n ſome caſes thoſe who cannot make 
a Teſtament or W1ll, may be Execu- 
orszaSa childe 1n the mothers womb, 
an Infant, a Married woman,a Bond- 
man or Villain z and in ſuch caſe the 
illain may haye an Action againſt 
his own Lord, it he were indebted to 
he Teſtator. Lzt. lib. 2. c. 11. Bro. 
ſbr, tit. Villenage 68. @ tit, Execu- 
tor. Cowels Inſt. p. 129. Glan.lib.7. 
c.6, Old Tenures. tit. Villenage. Fra. 
LMantica de com.ult Voluntli.4. tits. 
» ESwin. part 5. ſe@.n, 
8, And if the Teſtator make his 


bt own 


5 © be £ouchjione 0 
own Villain Executor, he doth there- 
by manumir and free him from Bon- 
dage, Cowels Inſt. p.13. BraF.1.4. 
C.21, Co. on Lit. fo. 136. 

89. Note, that if he who 15 named 
Executor be an ApoiFata, or an He- 
retick , either at the time of the 
making the Teſtament, or at the 
time of the death of the Teſtator,or 
at rhe rjme when he would undertake 
the Execatorſhip 3 in all theſe caſes 
he is to be excluded, by the Civil 
Law. Sichard. in Rubr. de Hered. 
TInſtit, C. num. 5. Mich. Graſſ. the- 
Saur. com. opin. ſe@.Inſtit. queſt. 28. 
Swin, part 5. ſe@#.2,3. 

90. He who is convicted of Trea- 
ſon or Felony, 1s incapable of an 
Executorſhip or Legkcie : but if he 
were attainted of Felony, and after- 
wards admitted to his Clergie, then 
he may be an Executor, e&*c. Mich. 
Graſ/. theſaur. com. opin. ſeF. Truſt, 
queſt.5z. Labrig. des Caſes edit. anno 
Dom- 1599. f0.169.2414.13. SWin.par, 
5. ed 4. 

91. An 
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91. An Outlawed perſon, ſo long 


Bas he ſtandeth in that caſe, is not to 


'Fbe admitted to the Executorſhip , 
nor can ſue for his. Legacie :* but 
though the Ordinary do not admit 

him, yet if he ſhall Adminiſter as 
Executor, becauſe it is to the uſe of 
another,it.is held to be good in Law. 
But if the Teſtaror bequeath the re- 
ſidue of his goods, or ſome Legacie, 
to the Execator being an Ourlawed 
perſon, the ſame 1s forfeited and con- 
'Ffiſcate 'by -force "of rhe Outlawry. 
Dr. &* Stud. li.1.C,6. & li.2.C- 3. 


'RLabrig. der Caſes at. anno Damini 


1599. yp Execu} Fol. 179. Swi. part 5. 
ed .* 

" 92. "Air intayfat College ( that is, 
ſuch Companies, Societies, Fraterii- 
ties, ©and other iAſfernblies wharfo- 
ever; Hot tonfirmed” nor allowed: by 
Authority for a lawfut Corparari6h) 
cannot be Executor, See afterwards 

num. 99. Perkins ſeF. 505 5.10. 


9 H. 6.f0.23. Swin. par 
93, Libellers, ante tſurers 
Sodo- 
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Sodomites, and other criminous per. 
ſons, who are forbidden-to make a 
Teſtament, can receive no benefit by 
the laſt Will. or Teſtament of ano. 
ther perſon : for it is-4, common re- 
ceived Concluſion, T hat he that can- 
not make a Teſtament or Laſt Will, 
by reaſon of ſome Crime by him 
commitred, the ſame perſon is inca- 
pable of: any. Legacie of goods dif- 
poſed by the laſt Will or, Teſtament 
of another, Jnl.Clar. ſe@.TeSt ament, 
queit.43-num.2. Vaſq. de ſucceſſ.pro- 
greſſ.. li.1, ſe@ .2- pum 13 Smwin. part 
5. /ed#. 10, 11. Reformat. leg- Eccleſ, 
tit. de Tet, cap: 14: | 
94+ A Recuſant convicted at the 
time of, the Teſtators death, © or at 
the time of granting Admiaiſtratian, 
cannot be Executor nor Adminiſtra- 
tor. Wingate Abr,, Stat, tit. Crown, 
Un 134,141. z, F173 | 
95-, If the Teſtator intending to 
make Joh at Style Executor, ſay, I 
make John at Noke my Executors in 


| curor : 
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cutor 2: for John at Styleis excluded, 

becauſe the Teſtator never ſpoke it z 

Sand John at Noke is excluded , be-. 

cauſe the Teſtator never thought it. 
win. part 7+ ſeF.5. num. 2s, 

96- Or it the Teſtator ſay, I make 
my couſin John ar Style my Executor, 
f John at Style be not his couſin, he 
cannot be Executor, unleſs the Te- 
ſtaror were wont commonly to call 
him couſin, Michael- Graff. theſaur. 
com-0pin» ſef- Tnſlit- queſtio 9+ num-4, 
win part 7+ ſeF-5. num«4, 

97+ Allo uf the Teſtator ſay, I 
make John at Style my Executor, and 
there 1s two of that name, neither 
of them ſhall be admitted ; unleſs 
one of them were of the Teſtators 
familiar acquaintance,or his kintman, 
and the other a ſtranger 3 for in fuch 
caſe the ſtranger ſhall be excluded, 
and the other admitted. Simzo-de Pre- 
tiſ. de Interpretatione ult, Volunt-l.t, 

0-97-num-1, 3, & 100. Fran. Mantic. 
de conje@. nlt- Volunt- 11,8: tit-q- nun. 
5e Swin- part 7+ /ect. Q. 


I 908. And 
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98, And if both of them be of the 


Teſtators. acquaintance, or both of 
them kinſmen 3 then he which is of 
the greater acquaintance, or nearer 
of kin, ſhall -be admitted, and the 
other excliided : and in ſuch caſe, 
he ſhall be judged to be neareſt of 
kin, to whom Adminiſtration ſhould 
have been committed if the Teſtator 
had died Inteltate- Fran. Mantica 
de conjed, ult. Volunt. li. 4. tit. 6. 
nun.3,4. Simo. de Pretiſ. de interp. 
ult,. Volunt. li.1. fo.96. num,g., Swin, 
part 7. [ef 3, num.3,4. 

99. It che Teſtator make the Poor 
his Executors , giving them the refi- 
due of his goods, this diſpoſition is 
not void by reaſoh of incertainty, be- 
cauſe it is a Teſtament ad pias canſas, 
By the Poor therefore 1s underſtood 
the Poor of the Pariſh where the Te- 
ſtator did dwcil and keep houſe; and 
the Ordinary is to take care that the 
Poor have their due, according ro 
the meaning of the Teſtator. Alfo, 


if the Teſtator bequeath any goods 
or 
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or money to the Pariſhioners of any 
Pariſh, to the uſe cf the Church ; 
ſuch a Bequeſt is good, and the Le- 
gacie may be recovered by the 
Churchwardens , who albeit in eve- 
ry reſpect they be not a lawful Cor- 
puration*, yet in this refpe, in fa- 
vour of the Church, they are accoun- 
ted a lawful Corporation. And 
where it is ſaid that unlawful Col- 
ledges or Companies, @c.' (not TIn- 
corporated by the Kings Authority) 
cannot be Executors 3 yet in ſuch 
caſe , if the ſeveral and particiilar 
perſons,by name of an unlawtui Col- 
ledge, &-:. be appointed Executors, 
they are not to be reptlied. Franc. 
Mantica deconjed. ult. Volunt.li.s 
tit.5.num.2., -tiraquel. traG.de privi- 
4 pie cauſe, privileg. 56. Lambert 
, de Officio Gardianarum, f0.43. 

_ tit. Corporation, num. 55,7377, 
04. Fulb, li. 1. fo. 42,43, Swin. part 

.ſeF.8. 

100, If the Teſtator make his own 
kin his Executors , in this calc thoſe 
F 4 of 
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of kin who arc neareſt to him, and 
ſhould have had the Adminiſtration 
if the Teſtator had died Inteſtate, 
ſhall be firſt admitted, and enjoy the 
Executorſhip during their lives; and 
after their deaths, then the other 
next of kin to the Teſtator is to be 
admitted ſucceſſively one after ano- 
ther, and not all together: bur if the 
Teſtator make another mans kindred 
his Executors, in ſuch caſe they are 
ail to be admitted together to the 
Executorſhip. Simo. de Pretiſ. de 
interp.ult. Folunt, li. 3. fo. 91. num. 
28. Mich. Graf]. theſaur. com opin. 
ſe@. Inſtit. que ſt.20, ſe, Fidei cone 
miſſ. queſtio 16. & [et.Legat. queſt. 
41, Swim. part 7. ſeG.S. num. to. 
101, Where the Teſtator makes 
the next of his kin his Executor, and 
dies without {ſue of his body ; in this 
caſe the father or mother, 1f living, 
thall have the Executorthip, as next 
of kin to their ſon 5; contrary to the 
Judgement given 1n the 5 E.6. in the 
Duke of S«folk's Cal2, which Caſe 
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5 now over-ruled, and not held for 
Law. Co.3« lib. fo. 40. in Ratcliff's 
Caſe there. Cowels Inſt, p.40. Trin. 
22 Car.i. B. R. Styles Regeſtum pra- 
Ficale,p.21. Swin.part7. ſeF.3, in 
ne. 
102. If the Teſtator ſay , I make 
A or B my Executors 3 1n this caſe 
it 1s all one as if he had ſaid, I make 
A and B my Executors : unlels it be 
where the Teſtator bears more afte- 
(tion to the one then to the other 5 
and then he which he bears moſt af- 
fection to, (hall be preferred : as, 
where the Telitator makes his brother 
or john at Style his Executors ; 1n this 
caſe the brother {ſhall be firſt admit- 
ted ; and after his death, then Johbx 
at Style (if he he living) thall be ad- 
mitted. Alſo, where one of the per- 
ſons ſo named is incapable, then the 
diſ-junctive ſtandeth properly, and 
the other ſhall be admitted alone to 
the Executorſhip. Jul. Clar. ſeet.Te- 
ſtament, queſt .80, num.5. Swin.part 

7. ſect.9. 
103. An 
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103. An Excommunicate perſon," 
ſo long as he ſtandeth in'the S-ntenceÞP" 
of Excommunication, is nct co be 
admitted to an Executorſhip by the ly 
Ordinary ; nor can he commence any b; 


Suit there for his Legacie, Michael 
Graſſ. theſaur. com. opin. ſect. Inſti-N" 
txtio. queſtio 4. Swin. part 5. ſect.6. 
1Q4. Baſtards begotten and born 
In Adultery or Inceſt, are not capa- 
ble of any beneht by the Teſtament £ 
or Laſt Will of their Inceſtuous or > 
Adulterous parents; except there be 
onely ſo much bequeathed, as will 
ſuffice for their competent Alimenta- 
tion or Relief, that is to ſay, for 
their Food, Elothing, Lodging, and 
other meet and convenient necef[a- 
ries, according to the degree and a- 
bility of their parents 3 or that it be 
in caſe of Lands, Tenements, and He- 
reditaments 3 for there a man may 
by his Teſtament or Will jn writing 
deviſe to his Baſtard all his Lands, 
Tenements or' Rereditaments 5 and 
ſuch Baſtard may fue for the ſame, | ' 
and 
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judged in the Lady Griftns Caſe,up- 
on th: Teſtament of Sir Francis Forte 
ly , who deviſed all his Lands to his 
baſe daughter, Mich. 18 Car.2. B.R, 
Mich. G7 ff. theſaur. com. opin. ſect. 
Inſtit. jueg$f. 7. Gabr. com. Concluſ. 
li.6. tit. de Aliment. concluſio 1. nuns, 
3 & 3Zl- Menoch. preſump. li. 4- pre- 
umptio 157» num.3+ 32 H.O-C.!, Brac. 
li.2. c.7+ Swin. part 2:ſect.17. © part 
5. /ect. 7. 

105. Noteallo, that theſe inceſtu- 
ous or Adalterous Baſtards may be 
Exccutor to any other perſcn,ſaving 
to their natural parents, and are Cca- 
pable of a Legacie bequeathed to 
them from any other perſon yea, e- 
ven to their own Inceſtuous or Adul- 
terous brethren they may be Execu- 
tors, or receive any other Teſtamen- 
tary benefit from them. Jul. Clar. 
ſect. Teſtament, queſtio 31» num. 4. 
Swine part 5: ject.7+ 

106. Alſo where they are appoin- 
ted but onely bare and nude Execu- 
tors, 


27; 0+ 


and recover them: and ſo it was ad- 
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tors, and receive no beneht by the 
Teſtament; in ſuch cafe they be ad- 
mitred Executors to their own natu- 
ral parents. Simo. dePretif. de in- 
terp.ult. Volunt li.5.fo. 17. num. 27, 
Swin.part 5.ſect.7. 

107. The Adulterous Grandfather 
may bequeath any thing to the Jaw- 
ful children of his own unlawful ſons 
or daughters, or make them his Exe- 
cators: but ſo cannot the Inceſtuous 
Grandfather. Covar. in D. cap.8. de 
Sponſal. part 2. ſe@.5, num.13- Bald, 
C. de Inceſt, Swin.part 5. ſect.7. 

108. Several other perſons there 
are, who by the Civil and Ecclefia- 
ſtical Laws are prohibited Teſtamen- 
tary benefits 3 but beiag that IT finde 
little or no mention made of them, 
either in our Common or Statute- 
Laws , ( which limit the power of 
thoſe Spiritual Courts here in Eng- 
land ) I (hall therefore paſs them 0- 
ver in filence, and proceed to the 
next Chapter, 


CHAP. 
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CHAP. V. 


Of the ſeveral ways of appointing an 


ExXecutor. 


109, O name or to appoint one 

as Executory is to place 
one in ſtead of the Teſtator , who 
may enterto the Teſtators goods and 
chattels, and have an Action againſt 
the Teſtators Debtors, and may: diſ- 
poſe of ' the ſame goods and chattels 
towards the payment of the Feſta- 
tors. Debts, 'and performance 'of: his 
Will : which it he neglect to-do, he 
may;he ſued by tae Creditors or Le- 
gataries, ſo long as he hath Aferts in 
his hands. Noys Max. p.101,. Terms 
of the Law, verb. Executor, S8nin. 
4. ſect. 2. 

110. Now this naming or appoint- 
ing an .Executor is the head -of' the 
Teſtament 3 and as the body is dead 
that 
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that lacketh an head, ſo the Teſta- 
ment 18 as it were dead that Iacketh 
an Executor); for it is the foundation 
oh the Teſtament; and no Teſtament 
can ſtand withont it , or be called af 
Teſtament : and though there be ne- 
ver ſo many Legacies or Deviſes 
given therein, yet it is but a Codicil 
or W1ll, and not a Teſtament 5 and 
the Adminiſtration of the goods, with 
ſuch Codicil or Will annexed ,; ſhall 
be committed to the next-of kin of 
the party deceaſed; as of one dying 
Inteſtate. Juſtin. inſtit.l. 2, tit, de 

Legacies, N.34- Swin.part 4. ſect-2. 
xtx1. Butifan Executor be named, 
though no Legacie be left, or Deyife 
made, yet ſuch difpoſition isa Tefta- 
ment, whether the ſame be Solemn 
or Unſolemn, Written or Nuntirpa- 
tive, Priviledged or Unpriviledged : 
and/:in this caſe the Ordinary cannot 
commit the Adminiſtration of* the 
dead mans goods, as of one dying 
Inteſtate,, it fuch Executor be capa- 
ble and willing to undertake theExe- 
cution 
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caution of the Teſtament, Bro. Abr, 
tit. Execut. F.NBeod. tit. Swin.part 
4. ſeF.2. ; 

112. And S$ to the appointing of 
an Execut&t, it may be done either 
limply or conditionally ; or from a 
certain time, orto a certain time 5 oP 
univerſally, or particularly 3 or in 
the firſt, ſecond, third, or fourth de- 
gree, &c. an .ultly, one or divers 
may be appointed Exccutors. Bro. 
it. Executor, N.2,9,13, 24,38, 117, 
155. Dyer f9.3. Cowels Inſt. p.129- 

I113.It the-Teſtacor ſay,l make 4 B 
my Executor,,.or, I ioſtitute.AB my 
.BExccutor, or, 1 will that 4 s-be my 
:MExccutor, or, I defire 4 B to be my; 


a Executor , or, A B ſhall be my Exe- 


utor 3 theſe and fuch-like- words 
make a fimple nomination of an 
Executor, where no condition is an=: 
nexed by the Teſtator : and it is not 
material in what part of the Teſta- 
ment the Executor is appointed ; far 
he Law regardeth not ſo much the 


form or the words; as the meaning of 
the 
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that lacketh an head, ſo the Teſta- 
ment 18 as it were dead that Iacketh 
an Executor for it is the foundation 
ob the Teſtament; and no Teſtament 
can ſtand without it , or be called aff 
Teſtament : and though there be ne- 
ver ſo many Legacies or Deviles 
given therein, yet it is but a Codicil 
or Will, and not a Teſtament 5 and 
the Adminiſtration of the goods, with 
ſuch Codicil or Will annexed, ſhall 
be committed to the next-of kin of 
the party deceaſed; as of one dying 
Inteſtate. Juſtin. 1nſtit.l. 2, tit, de 
Legacies, N.34- Swin.part 4. ſect 2. 
xx1. Butif an Executor benamed; 
though no Legacie be left, or Deyiſe 
made, yet ſuch difpoſition isa Tefta- 
ment, whether the ſame be Sblemn 
or Unſolemn, Written or Nuntirpa- 
tive, Priviledged or Unpriviledged : 
and-in this caſe the Ordinary cannot 
commit the Adminiſtration of the 
dead mans goods, as of one dying 
Inteſtate, it fuch Executor be capa- 
ble and willipg to undertake theExe* F© 
cution | 
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cution of the Teſtament, Bro. Abr, 
tit, Execut. F.NBeod. tit, Swin.part 
4. ſe@.2. ; 

112, And &$ to the appointing of 
an Executd, it may be done either 
limply or conditionally ; or from a 
certain time, orto a certain time 3 or 
univerſally, or particularly 3 or in 
the firſt, ſecond, third, or fourth de- 
gree, &c. an iuſtly, one or divers 
may be appointed Exccutors. Bro. 
it. Executor, N.2,9,13, 24, 38, 117, 
155. Dyer f9.3. Cowels Inſt. p.129- 

113.It the-Teſtacor ſay,I make. 4 B 
my Executor,..or, I inſtitute.4B my 
.BExccutor, or, 1 will that 4 s-be my 
MEx<cutor, or, I defire 4 B to be my; 
Executor , or, A B ſhall be my Exe- 
utor 3 theſe and ſuch-like- words 
make a fimple nomination of an 
Executor, where no condition is an- 
nexed by the Teſtator : and it is not 
material in what part of the Teſta- 
ment the Executor is appointed far 
the Law regardeth not ſo much the 
form or the words, as the mraninge. 
the 
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the Teſtator. Mich. Grafſ. theſaur, 
com. opin. ſe#. Legatum,queſtio 43. 
N.2. & ſed, Inſtitutio, queſtio 1 & 
14. Swin-part 4. ſe@. 4 gums 2, 3,0 
Il, 

114. Thercfore if the Teftator 
ſay, I commit all my goods to the 
diſpoſition of 4B 3 or, I commit my 
ſoul and all my goods to the hands 
of AB ; or, I make AB Lord of all 
my goods3 or, I make my wife Lady 
of all mygoods ; or, I leave all my 
goods to AB 5 or, I make 4B Le- 
gatary of all my goods; or, I leave 
the reſidue of all my goodsto AB : 
In theſe caſes it 1s preſumed rhat ſuch} 
perſon is intended to be made Exe-} 
cutor, by the Teſtator : for ir is not 
always neceflary to expreſs the word 
Executor , neither hath every Teſta- 
tor $kill ſo to do : therefore if the 
Teſtator write after this manner : 17 
all my goods moveable and unmove- 
able-7 make AB, though the Teſta- 
tor do not adde F xecutor, yet it is to 
be underſtood and ſupplied Bro: 13t. 

E Xect* 
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diſpoſition is hindred or ſuſpended, 


and dependeth upon ſome furure e- 
veat, then ſuch aflignation of an Ex- 
ecutor is conditional: and there are 
divers words whereby the diſpo- 
ſition of the Teſtator is ade condi- 
tional; as if, when, whiles, whenſoe: 
ver, whereſocver, and leveral other, 
ce Mich. Grafj. Thr com. opin: fect, 
L egatum, qudjtio 46. France Mantic 
de Conject-ult-. volunt- li.10. tit-5. 
117. And as there are diver 
words which make a conditional dif. 
polition, ſo there are divers forts and 
diviitionsof conditions, whereof tome 
necel{fary, ſomeimpoſhble,lome pol 
tible ortgditicrent ; when the condi 
c10N 15 Extreatn, that 15 to ſay, eithet 
nece{jary or impoſiible z ſuch a con 
dition hindereth notthe Executor 0 
[egatary,but that he may be adinit 
ed to the Execurotthip, or recove 
tic Legacte, as 1t {uch condition ha 
not been at all expreſſed. Juſtin 
Iejtitli-2. tit.de Heredibus Inſtitnen 
als, num 10-8 win part 4-ſect-5,num.4 
GE / «£636 Hhuthe2. 11%, Bu 
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119, But when the conditionis not 
extreme, bur indifferent or pofhible, 
then it muſt firſt be fulfilled, before 
the Executor be admitted, or the 
Legatary recover his Legacie : but 
there are divers limitations to both 
theſe Rules, as will appear by the ſe- 
veral caſes hereafter mentioned 10 
Wthis Chapter. Mich. Graſ/+ Theſaur. 
com. opin. ſect. Legal. queſtio © 532. 
Swin, part 4. ſect.5 um 4. 

119. If the Teſtator make A B his 
Executor, or give hifi an hundred 
gpounds, if, or when his Sou dyes; 
Yhere the Exccutor or Legatary can- 
not obtain the Executorthip or Lega- 
cie till ſuch a thing happen, but muſt 
Cuwart the event of the condition, 

Paul. de Caitr. in li. extranenm, li. 1. 
cap. de Hered-Initituendir. Swin-part 
4+ jects, 

120. It the Teſtator make 4 B his 
Executcr, or give him an hundred 
pounds,it he marry his the Teſtators 
Daughter,luppoling her to beliving, 
whereas ſhe is dead; in this caſe, 


W2 though 
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though the condition be impoſlible, þ 
yet becauſe the Teſtator did think 
her to be living,and therefore the con- 
dition poſſible,A4 B in this caſe cannot 
be Executor, nor obtain the Legacie: 
Or, if the Daughter were living, but 
dyed before Marriage, in ſuch caſe 
It is all onez but it ſhe were hving, 
and afterwards did refuſe to marry, 
yet notwithſtanding 4 B might be 
admitted to the Executorſhip, or ob- 
tain the Legacie. Franc, Mantica de 
conject- ult. volunt. li-2. tit-16. num, 
23. Menoch.de preſumpt.li.4-fol.706. 
num-40. Swin» part 4. ſect.b- num.g9, 
14,15» 

OG But if the Teſtators Daugh- 
ter were willing afterwards to marry 
with 4 B, before he have obtained 
the Executorſhip or Legacie, and 
then he refuſeth her ; in this caſe he 
ought not to be admited to the Exe- 
cutorſhip, or obtain the Legacie, 
unleſs after her refuſal at firſt, and 
before her willingneſs he be married 


toanother woman, or have obtained 
the 
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the Executorſhip or Legacy, and is 
poſleſied thereof ; for then her re- 
pentance comes too. late. Frarxt. 
antica de conje@#, ult volunt.li. 1. 
it.18, num.30,39. Menoch. depre- 
umpt. lis. fol.183. num.29. Swim. 
dart 4. ſe&.10. 
122. Alſo if the Teſtator make 
B his Executor, or give him 100 
pound If he marry his Daughter, and 
e refuſes to marry her; here he 
annot beadmitted to the Executor- 
1p, or obtain the Legacie, although 
fterwards he be willing to marry 
ter, and then ſhe will not marry himz 
nleſs that at ſuch time when he re- 
uſed; he were not of ſufficient age to 
arry : for his diſſent at that time, 
hen he could not conſent, doth not 
inder him, nor is it a breach of the 
ondition. Mich. Graff. theſaur, com. 
pin.ſeF, Legatum, Yueſtio 46. num. 
6. Menoc. de Preſumpt. li. 4. fol. 
698! num. 22, Swin-part 4. ſe@.9. 
123, If one make 4B his Execu- 
or , or give him 100 pounds, if he 
G 3 erect 
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eret a Monument within three days 
after the Teſtators death : in this 
caſe, if the Executor or Legatary do 
perforin the ſame with as much ſpeed 
as is. poſſible, it is ſufficient, though 
it was not done within three days, 
Swin.part.4. ſe .6.num.11. 

124. If the Teſtator charge his 
Executor, to whom he hath given all 
the reſidue of his 'Goods-, T hat if he 
do not touch the Skie with his finger, 
or kill his Father, to-pay then to 4 B 
190 pounds : in this cafe he is not 
bound to the performance, for ſuch 
Legacic to 4 B is void. Refgrmatio 
Legum Eccleſ. tit. de Teſtamentis,C, 
15. pag. 135. Swin. part 4. ſed. 6, 
numbe12. 

125. Where the Teſtator makes 
thee Executor, or gives thee 100 
pounds, if thou pay 10 pounds to C 
D before a certain time ; within which 
time C D dyeth, and then thou payſt 
the 10 pounds within the time rv his 
Executor, or Adminiſtrator : in-thi: 
caſe, becauſe thou did(t not pay the 
1c 
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10 pounds to C D himſelf, thou canſt 
not be Executor, nor obtain the Le- 
gacie, Franc.Mantica de conjed. ult. 
velunt: [;.11. tit.17. num. 25. Swin, 
part 4. ſe@.7. 

126, But if thou be made Execu- 
tor, Pr 100 pounds Is bequeathed to 
thee, if thou pay unto the Teſtators 
Son (being an Infant) 10 pounds 3 in 
this caſe, if thou pay to the Childes 
Tutor, it 1s a ſufficient performance 
of the condition. Mich, Graſſ. the- 
aur. com.opin.ſeF. Legatum,queſtio 
52. Franciſc. Mantica de conje@, ult. 
volunt. li.11. tit.17. num.29., Swin. 
part 4. / 

127. Kiſo if the Teſtator make thee 
Executor, orgive thee 100 pounds, 
if thou go to Churck on Eaſter-day 3 
and when the day comes thou art 
willing to go, but att not able ro do 
it, by reaſon of overflowing of wa-« 
ters, or ſome other neceſlary impedi- 
ment : in this caſe notwithſtanding 
thou (halt be admitted to the Execu- 
torſhip, and may(t recover the Le- 

GaA4 gacy 
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gacy, as if thou hadſt gone to the 
Church that day : but if at the day 
thou wert going to the Church, and 
by the way committeſt ſome crime, 
whereupon thou art arreſted and 
ſtayed 3 in this caſe thou ſhalt not be 
admitted to the Executorthipgnor 
recover the Legacie, becauſe thou 
wert the cauſe thy ſelf wherefore 
the condition was not performed,and 
the other was AFus Dei, Mining. 
in ſe@. penult. Inſt. de Hered. num, 
2. Franc. Mantica de conjed, ult. 
Volunt.li.11.tit.16, num.24. Swin, 

part 4. ſed. 8. 
128.1f the Teſtator make thee Ex- 
ecutor , or give thee 100 pounds 1 
thou marry his Daughter within a 
'Moneths; and another perſon doth 
bold her purpoſely from thee, that 
thou canſt not marry her within the 
time 5 yet in this caſe the condition 
is reputed to be performed by reaſon 
of thy willingneſs, and thou mayſt 
obtain the Executorſhip or Legacie: 
but if ſuch perſon doth not detain 
her 
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her purpoſely,” but is ignorant of the 
Teſtators Will, then in ſuch caſe the 
conditicn is not taken to be perform- 
ed, Franc. Mantica de conje@. ult, 
Volunt.li.11.tit.16. num. 22. Swin, 
part 4. ſeF,Q,num.1g. 

129, [ft the Teſtator make thee 
Executor, or give 100 pounds if thou 
bury his body within the Cathedral 
Church of St. Peters in York, and the 
Teſtator afterwards dyeth Excom- 
municate, for*which his Sepulchre 
is denyed, ſo that thou canſt not bu- 
ry him there; ycrt notwithſtanding, 
becauſe it was not thy fault, but the 
Teſtators, thou mayſt therefore ob- 
tain the- Executorſhip or Legacie. 
Sichard. in li.1. cap. de Inſt. @ Sub- 
ſtitut. num.1l. Swin. part. 4+ ſe@.8. 
num.is. 


130, Ifthe Teſtator make his Wife 
Executrix, or give her 109 pounds if 
ſhe abideth with his Children ; inthis 
caſe, if ſhe enter into bond to per- 
form the condition, or elſe to make 
reſtitution , the thay then be —_— 

rc 
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ted to the Executorſhip, or obtain 
the Legacie, Paul, de Caitr. in d. 
li.Mutiane,ſe@.Socrus, Simo.de Pre- 
teſe. ce Interp u!t. volnnt. li.5. fol. 42. 
Tnterp. 2+ dub.1. nun. 24,25, Swin. 
part. 4+ ſeF,g, Reformatio Leg. Ec-> 
cleſ. tit. de Tejſtam. cap.31, 

131. Allo if the Teſtator make 
thee Executor, or give thee 100 
pounds, if thou never play at Cards 
or Dice, or, if thou never give a- 
way thy Lands : in ſugh caſe,cntring 
Into ſufficient Bogds to-perforin the 
condition, or cl{e to make reſtitution, 
thou mayſt then be admitted to the 
Executorthip, or obtain the Legacie, 
Paul. de Caſtr in d.L .Mutiange. Simo, 
de Tratif. de Interp. ult. Vol. li.s. 
Interp.2. dub.l. numo 25. Swin.part 
4. ſe&.9. , 

132. But if the Teſtator make thee 
Executor,or give thee 100 pounds, if 
thou never play at Cards or Dice, or, 
if thou do not at any time give away 
thy Lands to A B; here thou canſt 
not be admitted £o the Executor- 


{hip 
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ſhip, nor obtain the Legacie, until 
the condition be brought into that 
ſtate , that it cannot be infringed. 
Gloſſ.in d.L. Mutiane. Swin.part 4. 

ſeF.9, num.l 4 
133. Thoſe conditions which do 
impugn and hinder that liberty 
which. every Teſtator ought to have 
by the Lawn the making of his Will, 
are accompted unlawful; therefore 
if the Teſtator makethee his Execu- 
tor, or give thee, 1Co pounds if thou 
ſhale make him thy Executor , or 
givehim 100 pounds inthy Teſtament) 
or, it the Teſtator make thee Execu- 
tor, or givethee 100 pounds, if 4 B 
will; or, if the Teſtator make ſuch a 
perſon Executor, or give him 100 
pounds whom thou wilt appoint : 
in theſecaſes, though thou name one 
to be Executcr, or, that A B will 
that thou be Execurtor, , or have the 
Legacie; yet thou ſhalt not be ad- 
mitted to the Executorſhip, nor have 
the Legacie, becauſe by ſuch means 
that free liberty which every T elta- 
tor 


62 The Touchſtone of 


tor ought to have in the making of 


his Teſtament might be taken from 
him, and he deprived of that privi- 
ledge; therefore ſuch diſpoſitions are 
ſaid tobe captious. Sichard.in li.C a- 


ptorias, c.de Mil. Teſt, numb. Mich. 


Graſ/. theſaur com. opin. ſeF. Inſt. 
queſtio18. Swin.part 4.ſg@®.11. 
134. Butift the Teſtatormake thee 
Executor, or give thee 100 pounds, if 
AB ſhall eſteem 1t convenient 3 in 
this caſe, if 4 B eſteem it convenient 
thou be admitted Executor, or have 


the Legacie of 100 pounds, then 


thou art to be admitted to the one, 
or may(t obtain the other: or, if the 
Teſtator make one of his Servants 
his Executor,whom thou ſhalt chuſe; 
in this cafe him whom thou ſhalt 
chuſe of the Teſtators Servants, 
ſhall be Executor. Note the diver- 
ſity of theſe two Caſes, from the 
Caſes Jaſt going before. © Mich. 
Graſſ. theſaur. com. opin. fed. In+ 
tit. queſtio 18. numb, Swin. part 
t ſe@.11+ 

135, If 
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135. If the Teſtator make thee 
Executor , or give thee an hundred - 
pounds if thou never marry, orif 
thou marry according.tothe appoint- 
ment or conſent ot ſome other per- 
ſon ; the firſt of theſe Conditions 1s 
unlawful, becauſe it forbids Marriage 
wholly ; and the ſecond is unlawful, 
becauſe it 1s referred to another-per- 
ſon to make choice fox thee, who 
perhaps may chuſeſuch an one as it 1s 
not fit or lawful for thee, to marry 
with her : therefore in the firſt Caſe 
thou mayſt be admitted to the Exe- 
cutorſhip, or obtain the Legacie, as if 
no ſuch Condition had been : and in 
the ſecond Caſe, thou mayſt make 
choice of a woman thy ſelf, ( with- 
out the appointment of the other 
perſon) and marry her 3 and then 
thou mayſt be admitzed to the Exe- 
cutorſhip, or obtain the Legacie, but 
not before Marriage, Fran, Mantics 
de conjeG. ult. Polunt, li.11. tit. 19, 
Covar, Epitom. de Sponſal. c. 2.ſe@, 
9, mum 11. Swin,part 4. (cF.12. Mich, 

Graſſ. 
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Graſ}. theſaur. com.opin. ſed. Legat. 
que tio SO. num.g+ 

- 135, Butif the Teſtator make thee 
Executor , or give thee an hundred 
pounds , it thou dolt not marry be- 
fore theage of one and twenty years, 
or if thou doit not marry a widow, 
Or ſuch or {uch a W Onan, or i thou 
doſt not marry 1n the citie of York ; 
in theſe Caſes if thou breik the Con- 
dition, then thou lofe{t adl thy inte- 
reſt as to* the Exccutorſhip or Le- 
gacie. Fran. Mantic de eonje@. ult. 
Volunt, [i.11-tit.i5- num.32,). Swin, 

part 4. ſect.12- | 
137. Allo it the Teſtator make 
thee Executor, or give thee an hun 
dred pounds, it his daugbrer do not 
marry 3 In this Caſe, it ſhe die un 
married, thou arr to be admitted t 
the Exccutorſhip, or obtain the Le 
gacie : but if the Condition were 
that thou ſnouldſt be Execuror, o 
have an hundred pounds, if thy* 
daughter did never marry 3 in thi 
Caſe, though ſlic dic unmarried, yet 
thou 


Wills and Teftaments, 95 


thou art not to be admitted to. the 
Executor {hip , Or odtain the Legacie, 
becauſe it ſhall be preſumed that 
thou d d(t perſwad- and hinder thy 
daughter from Marrying 3 and there= 
fore to Prevent ſuch F raud, the Law 
doth reject ſuch Condition, Fran. 
Mantica deconject.ult Polun!.lib.1l, 
tit.19- num. 5. Swin.pdrt 4 ect. 12 
135, If the Tcicator make thee 
Executer atter the expirationof five 
years after his death,or he doth make 
thee Executor for, and during hve 
years after his death 3 this Alligna- 
tion is lawtul, and the Ordinary may 
commir the Adminiſtration of the 
Decealeds goods in the mean time 
to the next of kin 5 during which 
time, the at of the Adinimirrcator ts 
good, and cannot be avoided by rhe 
Executorafterwards : and the Ordi- 
nary may alſo commit the Adminit- 
ſtration of rhe Decealcds goods un- 
2dminiſtred by the Executor , after 
the expiration of the time of the Ex- 
ecutorſhip, where thou act appointed 
E x<ECcus 
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Executor but for a time. Bro. tit. 
Adminiſtr.45.tit.Exec.155. Plo.com. 
in Griesby and Foxes Ca. Swin.parti 

4. ſect.17. 

139. If the Executor make his 
wife Executrix; and if ſhe will not or 
cannot be Executrix, then he maketh 
his ſon Executor and if bis ſon be 
not Executor, then he maketh his 
ſiſter Executrix 5 and if ſhe be not 
Executrix , then he maketh his bro- 
ther Executor : in this Caſe, the Te- 
ſtator is ſaid to make degrees of Ex 
ecutors 3 and in this example there 
are four degrees of Executors. And 
obſerve always, the Executors in the 
firſt degree (as the Wite is here) 1 
ſaid to be inſtituted, and all the reſt 
Subſtituted. Mich. Graſſ. theſaur 
com, opin. ſect. Subſtit, queſtio 1 
Swin. part 4. {ect. 19- 

140. Note alſo, that it is lawfu 
for the Teſtator tomake as many de 
grees of Executors as he pleaſeth ; 
and he may ſubſtiture into the plact 
of one Executor, either one or more 

and 
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and into- the place of many Execus 
ors he may ſubſtitute one alone, or 
he may ſubſtitute to every Executor 
PNne, or one of them to another. J#- 
tin, Inſtit. tit. de oulgari ſubſtitu- 
ione, num.1,2. Swin.patt 4. ſ{e@.17. 
owels Inſt. p4.133. 

141. But if the Teltator do inſti- 
ute divers Executours, ſubſtituting 
ne ori more to them3 ſo long as any 
df them which was firſt. inſtituted 

ay be Executor, the ſubſtitute is 
ot tobe admitted, unle(s the Teſta- 
For do appoint to every ſuch Execu- 
ora ſubſtitute 3; for then any one of 
Sheſe' firſt inſtituted Executors, not 
iÞcing able, or refuſing to be Execu- 
or, his ſubſtirute is then tobe admit- 
ed with'the reſt of the Executors 
rſt inſtiruted 5 whereas otherwiſe 
any one of the firſt inſtituted Execu. 
ors in the firſt degree, lawfully un- 
dertaking the Executorſhip, -all the 


6 Wubſticutes are excluded: and 1a ſuch 
acFaſe; if the Executor afterwards 


dye inteftate, then the Adminiſtra- 
| H tioR 
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tionis to becomimitted of the reſt off, 
the goods ofthe Teſtator deceaſed, ” 
not -adminiſtred by the Executor, ex:fſe. 
cept in ſome ſpecial caſes. Mzch, 
Graſſ. theſaur. con. opin, ſeG#, Suh: 
$Fit gueſtio 9, :Repam.. in li. 1. dt 
ouleo Subſtit, num. 105,187. Swim 
part 4. ſe@#.19, | 

142. If the Teftator make the 
Executor if - thou give. ten,, poundjJ0; 
to;4B 5 and if thou donot, then hg 
doth; appoint 4nvther to.be Execu 
tor ; though thou refuſe to give tel. 
pounds to 4 B, yet cannot that othe 14 
be Executor;, unleſs he: give. te 
pounds to 4 B, (becauſe this conditi 
on of giving expreſſed in the in{tituim; 
tion, is underſtood to be repeated. infr, 
the ſubſtitution. MAenoch. de preflou 
ſumptio 177. num.2Z. Swin. pert 4 

ect.19. 

143. Note that every one may ap 
point.as many Executors as. he liſts 
ſo that the number be nor infinite, aſh; 
to ſay, 1 make all the men in the worlo: 
my Executors: ftor' ſuch: an Allign$Ad 

ment 


c 
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ment (being an Argument of inſanity 
of the minde) is void, at leaſt in efs 
fect. Mich. Graſſ. theſaur, com.opi. 


, ect, Inſtit. que ſtio 13. 
56. - _ 
n, 
CHAP..VI. 
- 


dof appointing Tutors, and ſome few 
het 1hings _ touching Childrens Pory 
v1 fions. 


eN144. JN, 7Ote, that every one, who 
_ N may bean Executor, .may 
be a Tutors butno Tutor may 1nter- 
meddle as Tutor, until he be con- 
irmed by the Ordinary 3 and where 
pne that is named Tutor is Lunatick, 
r.abſent beyond Sea , in ſuch like 

ales the Ordinary may. appoint a- 
iPEnotherduring ſuch impediment ; Al- 
0-ir is the cuſtom of ſeveral placey, 
aAWhat whea divers are appointed I u- 
rlMors,there in ſuch caſe one alone may 
Admiwiſter , when the other cannut 
H 2 OL 
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or will not intermeddle with the Tu-Þ 
torſhip FSwir. part.3- ſect. 10,12, 
Cowels Inſt. pag. 31. | 

145. An it 1s alſo the cuſtom off 
ſeveral places, that if the Father ap 
point not a Tutor by his Will to hit 
Children, then the M>ther by her 
Will may appuint one ; and if nei 
ther Father nor Mother appoint one 
then a Stranger (if he make the Chil: 
his Executor) may appoint one ; ane 
if there be no Tutor Teftamentary 
then the Ordinary may appoint one 
Fleta, ti. c.9. Swin. part 3. ſect.9 
Vide Co.3. li fol.38- Cowtls Inſt. pam” 
30,41. Noyes Maximes, pa.105. 

145, Now as to the appointing of! 
Tators, it matters not by what for 
of words they are appointed, ſo th: 
th: Teſtators meaning can but ap 
pear; nor in what Language the T 
tor is aſſigned, whether in Engli 
L atine, Greek, or any other T ongu« 
Smwin. part 3» ſect. 12+ S0cin. Ju 
Conſil. 33 Vol.1. 

147, It was the cuſtom of* manF+4 

plac 


! ( 
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places formerly, that a Boy after he 
[2.$ad accompliſhed the age of tourteen 
years , and a Girl after ſhe had ac« 
offvmplithed the age of twelve years, 
'ight then chuſe their own 1 utors 
Jt they pleaſed, and refuſe the Tus 
ors appointed them by their Fathers 
ill; but now by the Statute of 
2 Car.2. cap.24. every Father, whe- 
her he be of the age of twenty one 
n&<ars or under, may, by Deed exe- 
ry&utecd 1n his life-time, or by his laſt 
neFV ill and Teſtament in Writing, de- 
gff:vered in the preſence of two or 
ore credible Witneſſes, diſpoſe of 
i» Children under the aye of twens 
» My one years, and not marricd at the 
ime of his death, for and during 
kafuch time as they ſhall remain under 
arc age of twenty one years, orany 
raſ8clier time, to the cuſtody and tuitt- 
n of any perſon or perſons in pof- 
»dcſlion or remainder (Popiſh Recu- 
ants excepred) and ſuch diſpolſ- 
ellion of ſuch Children , ſince the 
an&4 of Febr, 1645, or hereafter ro be 
3 made. 


'C 3 
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made, ſhall be good again(t all and e-for 
very perſon and perſons claiming anyſnd 
ſuch Childeor Children,as GuardianÞnc 
in Soccage or otherwiſe, Litt. li.2.Þia 
cap.5.Swin.part3.ſe®.11.Vide Noges 
Max.p4ag,105.6 Cowels Inſt. pag.33. 
I2 Car.2. cdp.24. 

143. And {uch perſun to whom 
ſuch Children ſhall be diſpoaled or de- 
'viſed, may havean Action of Raviſh- 
ment of Ward, or Treſpaſs againſt 
ſuch perſon as (hall wrongtuliy take 
away or dutajin ſuch Child or Chil- 
dren, ter the recovery of thtm, and 
recover dainages tor the lame in ſuch 
Actions, for the uſe of ſuch Child ur 
Children + and they are alio im- 
powred by the ſame Act of Parlia- 
ment,totakeintotheir cuitody,tothe 
uſe of fuch Child or Child:en, the 
profits of all the Lands, Tenements 
and Hereditaments of ſuch Child or 
Children, and the cuſtody and ma- 
nagement of tizir Goods, Chatrels 
aad perſonal Eſtate, until the age of 
twenry one years, cr leſlertime, ac- 
corcling 
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ording to' the Parents diſpoſition 5 
nd may bring an Adtion in purfſu- 
nce thereot;" as 'by the Law Guar- 
.Wian in Soccage might do. 12 Car:2, 
ap.24. 

145, Note/that every Tutor ought 
0 take care, that his Pupil be honeſt- 
y and vertuouſly brought up, and 
nuſt provide for him Meat, Drink, 
pparef, Lodging, and other nece(- 
aries according to his quality and 
ondirion, and ought to diſpole of 


1-Stis Pupils Goods and Chattels to the 


upils beſt advantage, in ſelling of 
auch Goods as will not keep without 
/amage , and preſerving of the reſt 
ill the Pupil come of age : And to 
his jntent, It is the cuſtom 1n many 
laces, eſpecially within the Pro- 
ince of Tork, that the Tutor at the 
'ntry of his Office makes a true In- 
entary of all the Goods and Chat- 
els of his Pupils, and doth enter-in- 
o Bond with Sureties before the Or- 
inary, to make a juſt accompt 3 and 
hen he is admitted 'and confirmed, 

H 4 and 
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and may ſeize upon the body of theſj: 
Pupil, and take poſleſſion of his 
Goods. Bro. tit. Guardian, F. N, 
B. fol.118.b. Swin. part3. ſect. 13. 
. and Cowels Inſt. pag. 49. 

150, Formerly there were ſeveral 
Ages to be taken notice of both in 
Boys and Girls, when they ſhould be 
out of Tutorſhip; as,it a Boy were in 
Ward, by -reaſen of LandsYeld in 
Knights ſervice, he could not be out 
of Wardſhip till twenty one years of 
Age; but in other caſes at fourteen 
years of Age he might chuſe a new 
Tutor, it he liked not his old, and 
might call his old Tutor then to ac- 
compt: and foa Wench at twelve 
years of age might chuſe her Tutor, 
unleſs ſhe werein Ward by reaſon of 
Lands held in. Knights ſervice, as a 
foreſaid 5 and then the was to con 
tinue in Wardſhip rill ſixteen years 
of age, unleſs ſhe were fourteen at 
the death of her Anceſtor; and then 
ſhe was free, and might chuſe her 
Tutor : but now theſe Wardlhips 


arc 
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are quite taken away by the 12 Car. 
2, and every one. may diſpoſe of 
his Children to whom he pleaſech, 
obſerving the Rules aforeſaid, in 
number 147. Litt. li.2.cap.4. Brac. 
li.2. cap.37. nnm.3. Bro.tit. Guard. 
7. 35 H.6. fol.52. Co. Litt. fol. 78. 
Fleta, li.1. cap.12:. Weſt.1. cap.22, 
Mert. cap.6. "Co. 2 part Inſt. fol 90 
and 203,135,136. Stat. Marlbr. cap. 
17. Cowels Inſt. pag. 37 and 45. 
Swin, part 3. ſed. 14. F. N. B. 
I43. 

151. Note that there is a general 
cuſtom within the Province of Tork, 
and in ſeveral] other places,that there 
is due to the lawful Children of eve- 
ry man, being an inhabitant or houſ- 
holder within the ſame Province, 
(and dying there, or elſewhere) a fi- 
lial or Childes part and portion, which 
is ſometimesa third part, and ſome- 
times an halt part of the Fathers cleer 
moveable Goods, as hath been afore- 
ſhewed, unleſs the Child be heir to bis 
Father, or were adyanced by him in 

his 
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his life-time z upon which excepti- 
ons hereafter follow feveral obſerva- 
tions, Lindmwood inC. Stat. de Te- 
Fament: li.3. Provinc. Conſtit. Cant. 
Brac. lib. 2, c. 26+ F.-M.B. de Rat. 
part bonor. Swin. purt 3. ſe@.18, 
152. As; if the Father ſhould. by 
his laſt Will and Teſtament forbid 
his Child ro have any portion of his 
Goods, ſuch Will in fuch Caſes is 
void. and the Chiid may notwith- 
ſtanding recover his filtal part or por- 
tion : alſo, if the Father ſhn::1d 
lerve his Child buf twenty pounds, 
when by the rate of the Inventary 
his parr comes toan hundred pounds; 
here he may refuſe the Legacie, and 
recover his full portion, notwith- 
ſtanding the W1!l: or, it the Father 
ſhould impoſe any condition upon 
thelaid portion, as to be paid feven 
ears after his death, or thelikes yet 
the Child may ſue for it preſently 
after his Fathers death, and recover 
it before the ſeven years be out 3 for 


it is preſently due upon the Fathers 
death, 
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death. notwithſtanding his Fathers 
Willto the contrary :and if the Father 
by his Will ſhould bequeath the Pore 
tion after the Childs death toany 0+ 
ther perſon , inſuch cafe the Will is 
void, and the Portion ſhall go to 
the Executors or Adminiſtrators of 
the Child after his death : Burl fup- 
poſe it the Father leave the Child a 
far greater ſum then by the rate of 
the.z1 [aventary the Childes part 
would come unto 5 inthis caſe, the 
Father may impoſe what condition 
he pleaſerh upon it , and the Child 
mult either take it w ith the condition 
annexed, or otherwiſe he may refuſe 
It, and ftand to his Childs part with- 
out condition annexed to it, Swin, 

part 3. ſe#.18, num.4,5,9,7 & 8. 
153. Alſo, if a man have a Son 
or Daughter married in h's life- 
time, who hath a Child or Chil- 
drcn,and then-dyes, and afterwards 
the Grand-father dyes; in this caſe 
the Grand-children ſhall recover 
ſuch part of the Grand-fathers 
Goods 


ot The Touchſtone of 


Goods as ſhould have been due to 
their Father or Mother for their 
Childes Portion it they had lived. 
Keformatio Legum Eccleſ. tit. Teſt. 
cap. 10. 

154. If the Father leave a Legacie 
to his Child, being neither Heir, 
nor advanced by him in his life-time, 
and do not mention whether it ſhall 
be in l:icu and recompence of his filial 
portion or no 5 in ſuch caſe, if it be 
as much or more in quantity then the 
filial portion extends unto by the rate 
of the Inventary, or if it want buta 
verylittle thereof , then it ſhall be 
preſumed to be given in lieu of his 
Portion 3 but if the Legacie be very 
{mall, then the Child ſhall both re- 
cover the ſaid {.egacie, and his filial 
Purtion tov. Menoch. de Preſnmpt. 
li. 4. Preſumptio 159. num 6,29 and 
110, 44min: part 3. ſed. 16. num. 

155, Where the Child is Heir t 
his Father in Fee-{implc or Fee-tail 
though the Lands be bur of very 

| ſina} 
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(mall value in regard of the perſo- 
nal Eſtate of his Father, yet he 1s 
thereby barred from having any 
flial Portion, by the cuſtom of the 
Province of Tork,, and ſome. other 
places: yea, although be be but Heir 
in reverſion, or hold Lands as Heir 
which are but Mortgaged with pow= 
er of Redemption upon payment of 
ſuch a. ſum of money at a certain 
day 3 yet during ſuch holding, eill 
the condition be performed , he 1s 
barred of his filial portion 3 but if 
he: have onely copybold-lands after 
Mis Fathers death , in ſuch caſe hes 
not barred from the .recovery of 
his filial Portien, Dyer, fol. 124. 
pl. 38. Swinbor. part 3. ſeF. 18. 
and the opinions of Sir Tho. He- 
froth , DoGor of the Cimil Law, 
and Sir Jo. Savile, one of the Ba- 
rons of the Exchequer , Jndge 
of Aſſize at York 1604 , cite by 
Mr. Swinborne in his Marginal 
Notes. 
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156. If the Father beſtow or give 
any thing toa man of Trade, to take 
his Son an Apprentife, and to teach 
him his Trade; or beſtow any thing 
upona School-maſter or Tutor1n the 
Univerflities of Oxford or Cambridge, 
for the increaſe ot his Childs know- 
ledge in Learning 3.or buy an Ad- 
vowlon or Eccletiaſtical Benefice or 
Dignity, and afterwards preſcats his 
Son to itz or the Son being much 
indebted , the Father pays off his 
debts, or buys an Ofhce and beſtows 
it upon his Son 3 or, if any other but 
the Father beſtow -a preferment 
on his Son, though 'it be never ſc 
muchz yet none of-all theſe ſhall-b 
accounted ſuch preferment or ad 
vancement,” as to bar the Child from 


the recovery of his filial Portion. 


Claudius Battandier, Trad. de Legi 
tima. cap.i2, num. 19, 20, 21, 23, 22, 
31. Swin. part 3.{e@.18, 

15z. Bur it 15 ſaid by ſome, that 1 
the Father beſtow a Leaſe upon.bi 
Child,or-grantto him an Annuity fo 


lite, 
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life, out of his. Lands; and.' though 
the Child be to reap no; benefit by 
thele, during his Fathers life, but at+ 
ter his.death; yet it's held for a,prez 
terment, becauſe it was 'a{lured. to 
him 1a his Fatkers life-time. -, Swing 

part,3. [eF.18.nnm.25. > ad 
158., And it is granted forcertajn- 
ty, that if the Father beſtow a com- 
petent portion with his Daughter in 
Marriage, upon him that ſhould mar- 
ry herzthis 1s ſuch an adyancement, as 
ſhall bar her fram,-the demand of a 
lial Portion 4; but it is to. be under- 
tood, that this competent Portion 
mult be'equal, or not far inferiour to 
that quantity which ſhould tall. to 
be due. to ſuch a Chij!d atter the.rate 
ajand proportion of. the Fathers Eſtate 
Fat that very time., when he beſtowes 
;it on hisChild, and; not according to 
uch quantiry as ſhould fall due at 
he time of the Fathers death after- 
 iffÞlwards, Swin, part3. ſect. IS. punt. 

1522426,27. 

159.- But if ſuch gift be not, 'com- 
petent, 
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petent, but far under: the rateableF) 
part ot that which would fall due-toff - 
the Child, as '5 . to put in his Purſe, 
or ſpend at his abies, when per- 
haps the filial Portion would amountÞe 
vo ſeveral hundreds of pounds ; this": 
is not ſuch an advancement as (hallÞn 
hinder ſuch Childe from the recove-ſ\t 
ry of a filial portion. Swim. part 3. 
ſe@.18. num. 28, j- 26 3 
160. Or if a manſeized in Fee-fim- 
ple of thirty Acres' of Land, -hat 
Iſſue two Daughters, and giveth ter 
Acres- with- one of them in frank 
Marriage, and dyeth ſeized of the 
other twenty Acresz in this caſe 
ſhe that is married may, if ſhe will 
have'part of thoſe twenty Acres al 
ſo, and putthem in hotch-potch wit I6 
the other Land, and ſuffer the ſame 
to lye commixed and mingled togeſF< 
ther, and ſo an equal diviſion ſhalf®' 
be made betwixt the two Siſters, anF©! 
each of them ſhallhave fifteen AcresÞ® 
whereas otherwiſe the Siſter marriec 
would get but ten Acres. © Litt.'59Þ<« 
F ynche 
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ynches Law, pag.124. Terms of the 
aw,verbunm hotch-potch. Swin.part 
.jeF.18. numb. 33. 

161. Note, that by Portion is to 
de underſtood, not onely a ſum of 
oney, or part of the Fathers Gosds 
nd Chattels z but alſo Lands and 
nhuities beſtowed by the Father 
pon the Childe, Swzz, part 3. ſe@, 
o. mnnim.2Q. 


CHAP. VII. 


© Bhat things are deviſeable by will, 
and what not. 


I62, F Lands, Tenements and 
Herediraments, ſome are 
leviſeable by Cuſtom, and ſome by 
orce of certain Statutes, as hereaf- 
er appears. Cowels Inſt. pag. 138. 

win part 3. ſeF.2. 
163. Lands, Tenements and He- 
reditaments holden in Gavel-kinde, 
| | by 
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by the cuſtom of Keyt, though they 
be holden in Knights ſervice , may be 
given, or deviſed by Will, and that 
withgut licenſe of the Lords, ſaving 
to'the Lords the Rents and ſervices 
due out of the fame Lands and Te: 
nements. Terms of the Law, verb, 
Gavel-kinde. Mich. 1655. in B.R 
Hammond and Thornhills Ca. Syle; 
Rep. fol.476. Swin. part 3+ ſe@.3. 
164. And ſo Lands, Tenement: 
and Hereditaments lying i in London 
York, Oxford, &c. and other place 
' where the ſame are held in Burgage 
Tenure, may be deviſed by Will,to 
to hold in Fee-{imple, Fee-tail, 'fo 
life, for years, e#c.and if he who hold 
ſuch Lands, ec. in Burgage-Tenureſ 7 
be a Citizen or Burgeſs of the City] P 
or Burrough, where ſuch Lands, Teff 
nements or Hereditaments be holdef] H 
in Burgage-Tenurez then he mag} ©: 
deviſe the ſame in Mortmain, whicl *. 
otherwiſe he could not do,it he wert 
not Citizen, Burgeſs, or Freeman off Y* 


the ſame place : and it is not necely *! 
ſar 


P.-E ni al 
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ſary that the Will wherein Burgage- 
Land is deviſed ſhould be in writing. 
But note, that the cuſtom of the 
place muſt he obſerved, concerning 
rhe Probate or Inrolment of ſuch 


= Wills, cc. F.N, B. Bre. ex Gravit 
;Wquerela in pr. Bro. tit. deviſe 22, 43 


and 51, Dr. & Stud. lel1- cap- 7 awd 
10. Swin. part 3- ſed. 3. Fer Sec. 
577,570. page49. F.3. deviſes, 

165. The Wite ſo long as be lives 
unmarried , ſhall have half of her 
Husbands Lands holden in Gavel- 
kinde, Co. on Litt. fol. 111. Old 
Terms of the Law , verb, Gavel- 
kinde. 

166. And of Lands held in Bur- 
rough Engliſh, by the cuſtom of ſome 
places, the Widow ſhall have the 
whole, and ſometimes the half of her 

Husbands Eſtate , Dum ſola & cate 
vixerit. Co. on Litt, fol.111. F-V, 
8,159. Litt.li.2. eap.1T9. 

157, By the Stat. 32 H.8.cap.1. C- 
very one {except a woman Coyert, 
an Infant under the age of one and 

7 3 twenty 
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twenty years, or a perſon De nox 


Sane Memorie) may by their laſt Will 
and T-ftament in writing, or other 
At lawfully executed in their life- 


"TLETE 


reditaments,as they are (olely ſeized 
of in Fee-fimple, or as much as of 
rightin them is,of all ſuch Lands, Te- 
nements and Hereditaments, as they 
are ſeized of in Fee-ſimple in Coper- 
cenary, or in Commonain Fee-f1mple, 
to any perſon or perſons ( except 
to Bodies politick and corporate) 
And two parts of three of all ſuch 
Lands, Tenements, or other Here- 
ditaments, as they hold in Knights 
ſervice. Seenow the 12 Car.2.,cap.24, 
32 H.8. cap.1.34. and 35 H.8. cap.s. 
Fynch. Law, pag. 169, 170, Co. or 
Liit.fol. 111. b. Swin.part3. ſed. 
and 4. And Wingates Abr, of Stat, 
tit, Wills. 

162. All manner of Goods and 
Chatrels real and perſonal, inoveable 


and immoveable , may be deviſed by 
Will 
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Will or Teſtament, except 1n ſome 
certain caſes following. Perkins, 
ſeF,5it. Lind, in C. Stat, de Teita- 
ment» li. 3+ Provinc. Conſt» Cantibr. 
Swin.part 3. ſeF.5. Cowels Inſt .pag. 
140. 

169. As where two men are joynt- 
ly poſſeſſed of Goods and Chattels 
real or perſonal, one of them cannot 
make his Will, and bequeath his part 
to another; for when he dyes , his 
part goes tothe ſurvivor : and fo it 
1s in Lands, Tenements, and Here- 
ditaments allo. Perkins, ſeF-500,520., 
Dr.& Stui.li-1.cap.6. Litt.li.3.cap3. 


e-N Cowels Inſt- p4gs 140» Clerk of Aſ- 


ſize, pag-63. 

4-H 170. Norcan a Spiritual perſon, or 
-E Maſter of a Colledge or Hoſpital, or 
Mayor of a Ciry, deviſe thoſe things 
which belong to their Church, Col- 
ledge, Hoſpital, or Cityz nor can 
the Crown or Jewels of the Realm be 
deviſed by Will, but they may be 
given by Letters-patentsz and a Par- 
ſon by Will may deviſe the Corn 

I 3 growing 
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growing on the Glebe-Land at theſſ” 
time of his death. Perkins, ſe. 496 
and 497, 498. Brac.l- lit, 2. cap-14. 


Dr. & Stud-li.2. cap-33. Cowels Inſt. 
pag. 125+ F-N.B. deviſes. & Exer, , 
108, Swin. part 3, ſect 6: 4 

171. The Husband cannot deviſe* 
ſuch Goods as his Wife hath,as beingſſc* 
Executrix to anotherznor ſuch thingy . 
as are in Action, as dcbts que to he * 


before Marriage - by Obligation © 
Contract, unleſs he and his Wife ſue,” 
and recover the ſame during Mar 
riage, or that he renew the Bonds 
and take them in his own Name o 
therwile after his death they remain h 
to her, Co. oz Litt. fol. 351. 6b, 
9 H- 6,52. 21 H.7+ fol-2g9. Kitchin, 
fol. 251.4. Finches Law, pag. 44 « 
108. Bro: Teſt ami i» Sinpart 2-/ et 
ge 247213» 

172, Alſo if the Husband be poſ- 
ſeſſed of a Terme or Leaſe for year: 
io right of his Wife, he cannot deviſe]? 
it by bis VVill, but he may grant i 
a'way,or diſpole of it in his life-time; 
O 
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r,if he make no diſpoſition thereof, 
þ*r if he ſurvive her, then it falls to 


- him 3 and in ſuch Caſe he may deviſe 
Fl it by VVill. Dame Hales ca. Plo. 
* fo” fol. 260, Co. on Litt. fol. 251. 


e Kitchin; page 267.b. 7 He 6,1 Per- 
tins, ſed. 560. Dr. & Stud. li-1, 
cap+7+ 
173. An Adminiſtrator cannot de- 
iſe thole Goods by V Vill, which he 
hath as Adminiſtrator to another per- 
on dying inteſtate, but Admini- 
{tration thereof ſhall be committed to 
the next of Kin to the lirſ{t Inteſtate; 
neither can an Executor deviſe thoſe - 
Goods by way of Legacy, which he 
hath as Executorz bue he may make 
his Teſtament, and appoint another 
FExecutor, who (hall have the Admi- 
niltration of the ſame Goods, to the 
uſe of the firſt Teſtaror. Fynches 
Law, pag+-163+. Bro. Adm.7+ F, N. Br. 
Adm.3.31 E:3.cap-11, Plo. com fol. 
525,526» Swin.part 3. ſef.6. 

174. Thoſe things alſo which be- 
long to the Heir after the Teſtators 
I 4 death 


'n 
© 


C 


»ſ- 
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edath, cannot be deviſed by VVill 
as Glaſs-windows, V Vainſcote, Ta 
bles dormant, and Benches affxe 
thereunto, or mortiſed inthe Earth 
Furnaces,Coppers, Leads, Ovens, &c 
ſet in Morter or Stone; nor Trees 
nor Graſsgrow1ng, &*c. Bro-Exer65 
Cowel Inſt. pag-149. Co-4. Rep, fol. 62 
Swin. part 3. ſet ,6. Nogjes Max. pag 
106, 

175. But Corn growing on the 
Land at the time of the Teſtator 
death may be deviſed by VVill, by 
thole whoare ſeized 1n Fee-fimple 
Fee-tail, orforlites and allo by Te 
nant in Dower, Tenant by the Cur 
telie, and Tenant in Mortgage, an 
their Tenants; and he whe 1s (eized 11 
right of his VVite, although thei 
Eſtates do determine before the (aid 
Corn be ripe and ſevered, except | 
ſome ſpecial Caſes. Perkins, ſed 
512,514 &* 522 Dr» © Stud. li,1 
C4P.a2O. 

176, If a woman Tenant in Dowe 
tow her Land, and afterwards mar 
ry, 


- 
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ry, and the Husband dyes before ſe- 
verance of the Corn; in this Caſe it 
eQremains to her, and he cannot deviſe 
thYic: butif it had been ſown after the 
>cMarciage, he might have deviſed ir, 
-esfClerk of Ajjize, pag. 57. Abr. Dr S. 
658 51nd. lr.1.cap.20. 
62K 177. If Tenant for life have Hops 
4cKgrowing, and dye a littie before the 
jevcraice of theniz in this Cale the 
thgExecutors orAdminiſtracors ſhall have 
orflthem, and not he in Reverlion or Re- 
bymaiader ; for the Hops are account- 
plefed as Emblements, they growing by 
[efManuurance and Iadultry of the 
urJOwner, bv the making of Hills, and 
1ndAlſctting of Poles. Vide Mich.it Carl. 
11YB.R. Latham and Attwoo ts Caſe, Cro. 
1eif 1 part fol.326- 
ail 178. As Goods and Chattels may 
t inflbe deviled, as aforeſaid; 1t 's now 
edFfurther cblervable what a quantity 
, 1Yor proportion of Goods and Chat- 
tels the Teſtator may deviſe- by his 
wet VVill: obſerve therefore, that if the 
arJTeſtator have neither VVife nor 
Childe 
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Childe at the time of his death, hg, 
he may then diſpoſe and deviie al, 
the cleer reiidue of his Goods and 
Chattels, over and above the dit 
charging Funeral-expences and hi; 
debts. Lindwood in C. Statut. di 
TeStament- 11.3. Pro. Conit. Cant. ver 
bum defunGd. Bracli 2+ cap.20. Swin 
part 3. ſed.16. 

179. But it is the cuſtom of man 
places, eſpecially within the Province 
of York, that if the Teſtator have 
Wife or Childe at the time of hi 
death, that then he can bur difpol: | 
of halt of ſuch his cleer Goods, and 
the other half is rovgy tothe Wife 0 
Childe ; and it he have both a Wife 
and Chilge, or Children at the tim n 


. . -2 . a 
of his death, then the Coods are di = 
vided into three parts; whereg . 


one parr is to the VVite, another tr c 
the Childe or Childcen, and the © 
ther third part, called the deathF; 
part, 1s left to his diſpoſing 3 and i Jo 
no diſpofitrion be made thereof , it.; 
: la 
falls to the Exccutor : but note here | 
tha! 
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hat jf the Childe or Children were 
Icir to the Teitator, or were ad- 


n N_ . yy” 
* anced by the Teſtator in his life- 
: ane, then the I cſtator may deviſe 


Done half of the cleer goods, and the 
a. ther half ſhall go to his VVite. F.N, 
©". Bre. de Rat. part bouor. Bro» eod- 
Bit. N.6. M7. E.4. fol-21-4- Brac.li, 
« £ap+20, +2 +agtyt 24P. 50. Glan. 
j* 2. Cape 20, Cor 2 part Inſt. fol. 33. 
win, part 3 ſect. 10, liefor. Legum 


hi iccle ejbaſt. tit, Leſt» c ap. I C+ 
\f 120. Note, where the VVife and 


hildren ought tow have a rateable 


NB art of the Goeds of the deceaſed, 
© . P 1 - ” 
oy it third part or half, as thecaſe is, 
116 


here alſo they ought to have a like 
U'Þpart of the debts due by the de- 


dl calcd, after they are recovered by 
- he Executor or Adminiſtratorz bur 
"Tf Leaſes they can have no rateable 
0 


part, where they uſe to have a rate- 
-$blc part of the moveable Goods and 
| 1 J<bts recovered, unleſs it be by ſpe- 
Fcial cuſtum of the City, County, 
. Deanry, er place where the Teſtator 
__ dwelled 


et _ — 
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dwelled,and had ſuch Leaſes. $wi 
part 3. ſe@#.16, F.N. B. Breve de Ry 
tionabl. part. bon. 

181. This rateable part of th 
Goods to the Wife and Children, | 
ſaved to them by the Statute of a; 
2a Charta : but note, the Wite © 
Children cannot ſue the Executor 0 
Adminiſtrator for their rateab| 
* parts, till all the Tel{tators Debts b 
paid 3 and then what remains 1s t( 
be divided according to the Rule 
aforeſaid, into two or three parts 
before any Legacies be paid; f 
they muſt all be paid out of th? 
deaths part after the diviſion. Mag 
24 Charta,C.18. Regis, fol. 142. 
F. N. B. 122. b. M7. E. 4. fol.21.4 - 
Co. 2 part Inſi.fol.33. , 


Wills and Teftaments, 126 


H— 


CHAP, VIII. 


everal Caſes. concerning the be- 
queathing of Legacies , and alſo 
touching Deviſes, 


$22. A® an Executor may be ap- 
pointed divers ways, as 1s 


| ewed before, chap. 5. fo alſo a Le- 


Facie may be given after divers 
ays , Either ſimply or conditional- 


', &c. 'Swiw. part 4. ſe@F. 3. num, 


183. T hat Legacie 1s ſaid to be 
ure and ſimple , which is given 


'Sithout a condition annexed to 


: and as in appointing an Exe- 
tor, it matters not after what 
Mm of words it be; ſo it 1s in 
e bequeathing of a Legacie, for 
{ſkills not after what form the 
ame be given, ſo that the Teſtators 
eaning do but appear whether 
it 
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it bein Goods and Chartels, or Lands, 
and Tenements, Swir, part 4.ſect, 
4. nunm.ls, 

184. Note, that a Legacy may bike 
given from a certain time, or unti] ; 
certain timezalbeit the Legatary dyt 
in the mean time, before the day come 
yet the Executors or Adminiſtratorſtj 
of the Legatary may recover the ſamn 
when once theday is paſt, as the Leſhf 
gatary himſelf might have done ſte 
he had lived ſo long 3 unleſs thilm 
meaning of the Teſtator be to th; 
contrary , or that it be ſuch a thinfty 
as cannot be tran{mitted to the E x ft 
cutor,os perſonal fervice : but it th 
Legacy be given after an uncerta; 
time , -2s: where the Teſtator giv 
thee an hundred pounds when þ 
Son ſ(ha}l dye, or the like 5, there | 
thou dye before the time come, th 
Executors or Adminiſtrators ca 
then recover nothing. So note th 
diverlitie, Mich, Grafſ. theſan 
cont. apin.ſed.Legat.qusſt-43, Mant 
ca de conjed.ult.volunt-li-tl- tit. 22a 
nu 
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um... Swin.part 4. ſed-17, Refor. 
egum Eccleſ. tit-Teſt ament. cap.26. 
185. It a mandeviſe to his Daugh- 


Oiter an hundred pounds when ſhe 


Shall be married, or to his Son when 
She (ha)l be of the Age of twenty one 
years; here if they dye before the 
time appointed. their Executors ſhall 
not have it : But if the deviſe were 
t an hundred pounds to the Daugh- 
ter, to be paid her when ſhe ſhall be 
married or to the Son, to be paid 
1m when he ſhall «ttain the age of 


twenty one years; in ſuch caſe, if 


they dye before ſuch time,then their 
WExecutors may recover the Legacy. 
'Yrr.1653. B.R. in Dumlowe & Shawes 
Ca» Hughes grand Abridg. 1 part, pag» 
W664-cap.14. 

* W4 1826. Note that a Legatary may not 
of his own Authority take the Legacy, 
and ſerve himſelf, but muſt receive 
the ſame at the hands of the Execu- 
tor 5 except in ſome caſes, as where 
the Legatary is poſſeſſed of his Le- 
gacy at the time of the Teſtators 


death, 
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deaths; for in ſuch caſes, he may 
retain and keep it, if there be (ufh- 
cient aſſets beſides 1n the Executors 
hands to pay the Teſtators Debt 3 
or, it the Teſtators give licenſe to the 
Legatary to enter to his Legacie, 
then he may do it without the Exe- 
cutors content 5 and it he be both 
Legatary and Executor, then he may 
ſerve himſelf. Perkins, ſed. 488, 
Hernes Law of Con» pag- 8% Socin, 
EULYP Conil. I1T. vol. 1. Smwin. - 
JeF.4. num. 2%. Perkins, ſe. 579 

723573 

187. But the Legatary hath no re- 
medy by the Common Law for any 
Legacie of goods to him bequeathed, 
if the Executor will not deliver the 
ſame ; but he muſt in this caſe have 
a Cication for the Executor, to ap 
pear before the Ordinary, or othe 
competent Ecclehſtaſtical Judge, t 
anſwer him in caufe of his Legacie; 
except in caſe where a particula 
thing is bequeathed, as the Teſtaror 
Horſe or Signet, &*c. and 1n fuc 


calc 
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aſe, the Legatary may ſue at Com- 
"mon Law for the fame. Bro.deviſe, 
SEeur.3,6,14,27,30. Terms of the Law, 
 Rverbum Deviſe. Swin, part 4.ſeF.g. 
CBrun23. 
»| 188, Alſoif the Teſtator will that. 
-* Bhis Executors ſhall ſell his Land, and 
Epay ſuch and ſuch ___p- cut of 
Y the Moneys 5 1n this caſe the Lega« 
o aries may ſue at Common Law, and 
2.Fot in the Spiritual Court for their 
"Legacies. Mich, 5 P. & M. Dyer, 
fol.151,152. Vide M.29. & 30 Elis, 
.B.Germyes Caſe. Leon.Rep.fol.37, 
O Tr. 17 Jac. C.B. Rott. 895, Ed- 
pards & Graves Caſe. Hob.Rep. fol. 
265. 
-* But if the Legacies be grant- 
VIEd to be paid out of Leaſes, and not 
Pſbut of Fee-ſimple-Lands 3 then the 
1e'F.cegatary may ſue in the Spiritual 
tCourt for ſuch Legacie. Brownlowes 
1081 part Rep. fol.34-. 
lar 190. Teſtamento enum duo inter ſe 
0 Wpugnantia reperinntur , ultimum ra- 
1iup eſt: If there be divers deviſes of 
K one 
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one thing In one Will, the laſt deviſe 
taketh place only, Co. or Litt. fol. 
112.6. 


( 
| 
I91. If the Teſtator bequeath toff f 
AB all his Goods 1 this caſe it is! 
the opinion of ſome, that 4 B ſhallY : 
have the Teſtators whole Eſtateſſ: 
atively and paſſively, ( onely hi 
Lands , Tenements, and Freehold 
excepted) being ineffect, his Execud 
tor or Heirs, as the Civil Law term 
him, and is hereby chargeable with 
the Teſtator debts, ſo far as tht: 
Goods will extend. Glo. in L. hiſt! 
verbis, ſet. de Hered, Inſtit, SwinWtc 
part 7. ſeF.10- H 
192, But others are of opinionhc 
that if a man grant omia bona, (thafD 
1s, all his Goods;) in this caſeVibc 
Leaſes for years, nor a Ward , no22 
things in Action, as debts upon Pro{J/: 
miſe or Obligation , ſhall not pa(Y7: 
thereby 3 for theſe are Chattels. 4 £v. 
6, Bro. tit, Grants 5l. & Done 431 
Kitchin, pa.44.b. 46 


193. But if the Teſtator do be 
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queath to 4 B all his Chatrels3 in 
{uch caſe he ſhall have the Teſtators 
whole Eitate, Leaſes arid Wards roo; 
for Cattalka includes all but free- 
hold, as well immoveable as move- 
able. Standford. de prero. Regis, 
cap.16. Kitchin Court. Leet, pag.45- 
il 4. + 46.4. Swin. part 7. ſed. 10. 
194. But note, that A B by ſuch 
deviſe ſhall not have Glaſs of the 
Widows, Wainſcote, Tables dor- 
mant, Fats in the Brew-houſe fixed 
Mtv the Free-hold 3 nor Furnaces, nor 
the Box or Cheſt wherein the Teſta- 
tors Evidences are 3 nor Hawks, nor 
Hounds, nor Doves in the Dove- 
houſe, nor Fiſhes in the Pond, nor 
Deer in the Park : for theſe things 
belong all to the Heir. Fynch. pag. 
noff22. Nojes Max. pag. 101 and 107, 
Vide Hill. 43 Eliz. C.B. Gray and 
Trowes Ca. Goldesboro. Rep.pag.129. 
24. 18 E.4. fol.14. 4 H.7,10. And 
21 H. 7, 26. Kitchin, pag. 45. b. 
46.4. 
195, Note alſo, that if 4 B dye 
K 2 before 
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before he have proved the deceaſeds 
Will, wherein he bequeaths to him 
all tis Goods, or all his Chattels, as 
toreſaid 3 yet in ſuch caſe Admini- 


ſtration {hall be commitred to theſſ} 
nextof Kinto the faid 4B, and notf; 
to the next of Kin to the Teſtator,, 
23 Eliz. Dyer, fol.371. Swin.part 4] 
ſect, IO. d a 

196. But if the Teſtator, in ei-fſ; 
ther of thecaſes, make another man; 
Executor 3 then the Legatary ſhall 
not enter into the whole Eſtate offij 
the deceaſed ; but the Executorſl}, 
proving the Will , is to enter, andy 
may receive or ſue for all the debts}n; 
due to the Teſtaror, and ſtands alſoy; 
chargeable with the payment of theſſta 
Teſtators debts ; and what remains isl-,; 
due tothe [Univerſal Legatary. Mich is; 
Graſſ. theſaur. com. opin. ſeF#. Inſt, 
JeI4. num.3. Swin. part 7. ſet.10. th, 


197. If the Teſtator bequeath to 
A B all his moveable goods; here the 
Legatary may recover all the Teſta-ſhe 
tors perſonal Goods and Cattle, bothſin, 
quick 


Wills aud Teſtament. 133 


quick and dead, which either move 
themſelves (as Horfes, Sheep, O©xen, 
Swine, &-c.) or can be moved thy 
another , as Houſhold-ſtuff, Plate, 
Plough-geer, Waynes, Carts, Corn in 
the Barnes or Garners, andalſo Corn 
growing on the ground: And ſuch 
Debts as were due to the Teſtator, 
Land did ariſe by reafonof ſuch move- 
able things, and for recovery where- 
of, there lyeth an Action perſona], do 
belong allo tothe Legatary z but the 
Legatary cannor ſue for the ſame tn 
his own Name, if another man be 
made Executor ; but the Executor 
muſt ſue for the ſame,and after reco- 
very, deliver the fame to the Lega- 
tary. Paul. deCaſirenſ. Conſil. 152. 
vol. 1. Socin. Jun. Confil.6o. vol.t. 
WStamf. 45. Swin. part 7. ſect. 10, 
fNojyes Mex. pag. 99. Mich. Graff. 
theſaur. com. opin.ſe&F.,Legat.queſs. 
19, 

198, But where the Teſtator doth 
bequeath to A B all kis Goods im- 
moveable; here the Legatary hath 

K 3 right 
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right onely to the Leaſes for years, 
which did belong to the Tellator, 

and to ſuch benefits as ariſe thereby, 
as Fruit onthe Trees, Graſs growing 
on the Ground, Fithes in the Pond, 

and Pigeons in the Dove-coate , ay 
appurtenant tothe Grounds demiled, 

or as parcel of the Fruits of the Te- 
nements (which if they were out of 
Leaſe) did belong to the. Heir : but 
as to Corn growing. on the Ground, 
or other Fruits induſtrial; as Hemp, 
Lyne, &c. Turneps, Carrets, or 0- 
ther Roots; they are accounted a- G 
mong(t the moveable Goods, and 
{uch Legatary ſhall not have them : 

but he (hall have ſuch Debts as were 
due to the Teſtator by reaſon of 
ſomething immoveable, as Rent: 
due out of Leaſes, or Arrearages of 
Rents duc out of Lands, Tencmenti 
and Hereditaments 3 but he cannotÞ: 
Commence Suit in his own Name, it 
another bemade Executor, as1s ſhew- 
ed before, number 197. Cowels In- 
terp. verb. Chattels. Kell oway, Rep 


fol 
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of.118, Stamf.cap.16. 1.45. Mich. 
Graſſ. theſaur. com. opin: ſeF. Lega- 
tum, q.19. num.5, Swin.part.7« ſect. 
IO. Bro, Executor 49. 

199. It the Teſtaror bequeath to 
thee all his Houſhold-ſtuff,; in this 
caſe thou ſhalt have all his Tables, 
Forms, Stools, Chairs, Truncks, 
Cheſts, Cupboards, Bediteads, Cur- 
tains, Vallence, Rugs, Blankets, and 

all manner of Bedding; and alfo 
Hangings, Carpets, and all manner 


* *Rof Linen , as Sheets, Table-cloths, 


Bec. Baſons and Ewers, Candle- 
ſticks, Salts, Flaggons, Pottingers, 
MSawcers, ec. Bowls, Barrels, and all 
{manner of Veſlels ſerving for meat 
or Drink, whether thy be of Earth, 
EW ood, Clafs, Pewter, Brats, or Sil- 
Kver, or Gold, it they were uſed in 
the daily ſervice of the Houſe, and 
not kept for Ornament onely z and 
Mallo, Pots, Pans, Spits, Racks,and the 


__ Ike : and laſtly, Coaches by {ome 


Fare held to paſs by the name of 
houſhold-ſtuff, aenoch.de preſumpr. 
K 4 li.4. 


136 The Touchſtone of 
[i.4-preſump.160-\num-3, 16,17 and 
19+ And Preſump 122. num.21. Pa- 
20r. Conſil-83- vol.2.num-3+ Swin.part 
7. ſe@. 10. 

200. But Appare), Books, Wea- 
pons, Axstificers Tools, Cattle, Vicu- 
als, Corn in the Barne or Granary , 
Waynes, Carts, Ploughs, @&c. and 
Veſſels aftixed to the Free-hold, do 
not paſs by the name of Rouſhold- 
ſtuff. Afemoch. de Preſump. bi. 4. 
Preſump.160+ num-29 and 33. Labeo, 
and Gloſſ. de Supelledil- Swin. part 
7. ſe@F.10, 

201. If the Teſtator having ſtore 
of young Coles, willeth his Executor 
to give to 4 B two Colts of the age 
of two years , and after the making 
of his Will liveth many years 5 in 
this caſe there is due to the Legatary 
two of the firſt Colts, which were ex. 
tant at the time of the Will making, 
and not of the laſt Colts at the time of 
his death. Franc. Mantica de conjed, 
ult, volunt. li. 3- tit. 11- Menoch. de 
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202, And if the Teſtator bequeath 
to AB all his Goods , which are in 
ſuch a place, and afterwards he 
brings more Goods thither, and then 
dyes; here the Legatary ſhall have 
onely thoſe Goods which were there 
when the Will was made, and not 
thoſe Goods too which were brought 
thither afterward. Menoch de Pre- 
j /ump.127. num 29. liz. Swin-part 7. 
KB /edF.11- 

203, But if the Teſtator nad ſaid, 
I bequeath to 4 B all my Goods 
which ſhall be in ſuch a place , or 
all my Goods which may or can be 
found in fuch place 3 here all the 
Goods in that place at the time of - 
the Teſtators death, are due to the 
Legatary, though they were brought 
thither by the Teſtator after the 
making of his Will. Franc. Man- 
tica de conjed. ult. Yolunt, li.3. 
tit. 11. mum. 12. Menoch. de Pre- 
M ſumpl2)., num37. li.g. Swin, part 
7. ſe@.11. 

204, If the Teitator bequeath to 

A 
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A B his Heard of Cattle, and there is 
but one left at the timeof his death; 
in thiscaſe the Legatary can recover 
no more. Swirn.part7.ſect 11. Simo. 
de Pratiſ. de Interp. ult, Volunt. li.g. 
fol.179. Dubit.g, num. 45. 

205, Where the Teltator doth be- 
queathto 4 B the Corn in his Barn, 
and afterwards layeth up more Corn 
In the Barn, and dycth before the o- 
ther be thraſhed : > inthiscaſethe Le- 
gatary can but have onely that Corn 
which was there at the time of the 
Will making 3 bur it that be all 
ſpent before the Teſtators death, 
then he may recover as much of the 
new Corn,but no more. Fulb.fol.41. 
Plo. Co. fol. 341. Maſcar. de Probat. 
Concluſio 1230. num. 32,33. Swin-part 
7. ſe#.1l1- Cowels Injt.pag-145. 

206, So note, that it appears by 
theſe caſes, that ſometimes the Te- 
ſtators death 1s to be taken notice of, 
and ſometimes the making of the 
Will is to bereſpected in the reco- 


very of Legacics : but in theſe and 
all 
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all other caſes, the Teſtators mean- 
ing 1s chiefly to be inquired after. 
France Mantic. de conje@.ult. volunt, 
(1.3+ Hit.L- num-22,23,24. tif. 19-num. 
1,2,3,4. Swin. part 1.ſeG-3- nxm19. 
and part 7: ſect-11. 

207. It. the Teſtator bequeath all 
his cleer | goods after Debts paid, ec, 
to\his Brother and his Children; in 
this caſe the Father ſhall have halt of 
the cleer Goods, and the: Children 
the other half: for it is a Rule, that 
where divers perſons arc 'compre- 
hended under one Name collective 
with .another third perſon 5 then all 
they which be included under that 
one Name , do repreſent but one 
onely perſon, as in this caſe, and (hall 
have but a Moyety nay. them 5 
unleſs it be proved that the Telta- 
tors meaning was that the” Goods 
ſhould be equally divided amongſt 
them or, that he expreſled it fo in 
his Will. Pazul.de Caſtr-ſect.de Hered. 
Inſlit- Fra. Mantica de conject- ult. 


volli.4- tit-g. Strin, part 4+ fect.20. 
209, If 
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208, If the Teſtator bequeath to 
the Childe in the Mothers Womb anf 
hundred pounds, in this caſe, if the 
Mother bring forth two or three 
Children at that time, the Legacy 15 
to be divided among(t them. Franc. 
Maut. de Con. ult- Volunt, liq. tit.8. 
num Swin- part 4+ ſeF. 20. Paul, 
de Caſir. ſet. in li- 9uti Filia- 
bus 


209. But if the Teſtator ſay, If my 
Wife bring forth any Childe, I give 
to tht ſamean hundred pounds; here 
if ſhe bring forth two or three Chil- 
drenat that time, then every ChildeBNt 
ſhall have an hundred pounds, if the 
Teſtators Goods do ſufficeto ſartisfic 
the ſame; unleſs it be ſufficiently 
proved, that it was the Teſtators 
meaning , that they ſhould have no 
more but an hundred pounds among(t 
them. Swin. part 4. ſe@.20, num. 
17. Text. inD./ſed&.1, 

210, If the Teſtator bequeath tof 
the Childe in the Mothers Womb, it 
it be a Man-childe, two parts of 

| of 
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of his cleer Goods; and if it be a 
| Woman-childe, then the Mother to 
have two parts of his cleer Goods, 
and the Childe but one, and after- 
wards the Mother brings forth two: 
Children, both a Man-childe and a 
Woman-childez in this caſe the 
Son {hall have twice as much of 
the Teſtators cleer Goods as the Mo- 
ther, and the Mother ſhall have twice 
as much as the Daughter : as for Ex- 
ample,the cleer Gaods amount to ſe- 
venſcore pounds; here the Daughter 
.Bihall have twenty pounds, the Mo- 
ther forty pounds, and the Son four- 
ſcore pounds 3 whereas, if ſhe had 
brought fourth onely a Son, then 
the Son ſhould have had four- 
core and thirteen pounds fix 
illings and eight pence, and 
the Mother fix and forty pounds 
hirteen (billings and four pence : and 
if ſhe had brought forth onely a 
Daughter, then the Mother ſhould 
ave had fourſcore and thirteen 


ounds fix ſhillings and eight pence, 
and 
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and the Daughter forty ſix pounds 
thirteen ſhillings and four pence, 
Franc. Mantica de conject. ult. Vo- 
Innt.li-4.tit.9. num.12* Swin part 4. 
ſect290. 

211. Butif the Teſtator bequeath 
to the Childe in the Mothers Womb, 
if it be a Man-Child, two parts of 
his Goods, as aforeſaid, and the Mo- 
ther one 3 and it a Woman-Childe, 
then the Mother two parts, and the 
Childe but one; and the Mother 
brings forth an Hermaphrodite, who 
hath both the parts of a man and a 
woman 3 in this cafe the Hermaphro* 
dite (hall have onely the Portion due 
to that Sex of which the Herma- 
phrodite doth molt participate, and 
not the Portion due to both Sexes: 
and if it be doubtful of which Sex it 
duth moit participate, then it. (hall 
be preſumed according to the more 
worthy kinde. Swir. part 4+ ſect.20, 
num 1g.Co-on Litt. fol.8, Phillipps pr. 
of Law, pag-39. 
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dred pounds to the Childrenof 4B, 
who hath four Children art that time 


KH of the Will making, and afterwards 


before the Teſtators death 4B be- 
getteth other four Children,ſfo that he 
hath eight Children inall ; yet 1n this 
caſe thoſe four only which were born 
when the W1ll was made,ſhall have the 


o-Þ hundred pounds, and the other four 


ſhallhave nothing out of it. Simo, 
de Pretiſ. de Interp. ult. Volunt. lig. 
dub.g. fol-178. Menoch. de Preſump. 
lit. Preſumptio 127. num.18. 

213. [ft the Teſtator bequeath an 
(hundred pounds lying in ſuck a Cheſt 
to A B, andthereis no Mony 1D the 
-ECheſt ; here the Legacy is void, un- 
leſs the Teſtator lay, I give to A B 
fan hundred pounds, and I will thare 
the ſame be paid out of the Momies 
which I have fh ſuch a Cheſt, or of 
the Mony which ſuch a man doth 
Bowe me; in ſuch Caſe, although there 
fibe no Mony in the Cheſt, nor any 
due by the perſon named by the Te- 
FJſtator, yet the Legacie 1s due, and 
ought 
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ought to be paid out of the Teſta- 


tors Goods. Swin. part 7. ſect. 5. 
num-i5. Mich, Graſſ. theſanr.com. 
opin. ſect. Legat. queſtio 59+ num. 


3. 
214. And where the Teſtator doth 
bequeath ten pounds to A B re- 
maining in ſuch a Cheſt, and at 
his death five pounds onely is found 
in the ſame Cheſt; in this caſe the 
Legacie 1s good- for fo much as 15s 
found 1n the Cheſt, and no more. 
Swim. part 7: ſect. SJ. HH. T5. Paul, 
de Caſir. in D. ſect. quinq; num. 
215. It the Teſtator do imagine 
himſeif to be indebted to another 
perſon, and doth bequeath that debt 
to. the ſame perſon, which he er- 
roniouſly ſuppoſeth he oweth him, 
not expreſhing any ſum ; in thiscaſe 
the Legacy is void : but if he ſay, 
T do bequeath ten pounds toſuch a per- 
ſon, which I owe him, whereas the 
Teſtator knows he owes him nothing; 
yet in this caſe the Legacie is due, 
notwithſtanding the falſe demonſtra- 


tion 35 
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tion ; .and here the Teſtator is not 
preſumed to err, unle(s the Execu- 
tor make proof of error. Paul. de 
Caſtr. in li.2.C+ defalſa canſa adje@. 
Swin. part 7. ſe&+-5, num-14 

216, If the Teſtator meaning to 
give but fifty pounds, doth give an 
hundret pounds; or meaning to give 
an hundred pounds, doth give but 
fifty pound : in theſe caſes the Lega- 
tary may recover as much as the I e- 
[ſtator did mean and intend to give, 
"Wbe it more or leſs then the ſum men- 


FWtioned. Swinpart 7. ſefF.5-num-13. 


217. If the Teſtator bequeath an 
hundred pounds to the Church, not 
mentioning what Church , it ſhall 
hen be underſtood of his Pariſh- 

hurch 3 or f he name a Church, 
and'there be divers there of the ſame 
ame, and none of them his Pariſh- 
Fehurch 3 then the Executor , if he 

prove tieW1illzor the Ordinary,if he 

.Fetuleth, may beſtow the ſame on 
vhich Church he will : but if the 
eltators Pariſh-Church be of the 
L {ame 
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ſame name, it* ought then to be 
beſtowed there. Mich. Graſſe the- 
ſaur. com, opin. je@. Legat. q.64, 
Swin. part 7. ſje@&.8. Franc. Man- 
tic. deconjeG. ult- vol. [i.8. tit-6, 
213, Where the Teſtator doth be- 
queath one half of his Goods to one 
perſon, and makes another his Exe- F 
cutor, willing and appointing that. 
all his Goods ſhall be divided be- 
ewixt them in this caſe the Legatayl / 
ry ſhall have half before debts paid 
and the Executor the remainder afte 


debts paid : as, where the Teſtator. 
hath Goods to the value of an hunF, 
dred pounds, and -oweth tweat) 

pounds out of the ſame 3 here th & 
Legatary ſhall have fifty pounds, and}, 
the Executor ſhall pay the twent) = 


pounds debt out of his half. 5 Marie 
Dyer fol-164. Goldesborough Rep. pagh,, 
149+ Pl, 74. Hil. 43 EI.C. B. Swin 
part 7. ſe. 10, Cowels Init. pag. 
I46. | c 
219, If a man bequeath twenty —n 


pounds to 4, and twenty pounds tql, . 
8 
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, and twenty pounds to C, and 
jakes his Executor,and dyes, having 
oods 1n all but to the value of twen- 
y pounds, of which Goods the Exe- 
uror makes an Inventaryzin this cafe 
e may pay which of the three he 
leaſes his whole Legacie, and the 
ther two are without remedy z or 
e may, if he pleaſe, pay every one 
them a rateable part: and if in 
iſe the Executor make no Inventa- 
, yet he is chargeable no further 
jen the value of the Goods and fo 
every Legatary 1n ſuch caſe ſhould, 
e him, they muſt prove ſufficiency 
goods , or otherwiſe they ſhould 
t nothing. Plo. com.fol-545.in Caſe 
ter Parham and Tardily. Dr. and 
ud. [;.2. cap.10. . 
220, If the Teſtator ſay, 7 will 
it AB ſhall have an Horſe; here 
e Election belongs to the Legatary: 
t if he had ſaid, T7 will that my 
xecutor give to A B an Horſe, then 
e Election belongs to the Execu= 
r: andif the words of Election be ' 

bh directed 


Sn Rn, - 
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directed to neither of them, then the 
Legatary ſhall make the EleCtion, 
if there be any ſuch thing extant 
amongſt the Teſtators good as i; 
bequeathed ; and if not, then the Ex: 
ecutor is to make the EleCion : and 
in caſe where the Legatary chuſeth, 
he muſt not take the very beſt, ur 
leſs there be no more but two of th: 
things extant; for then he may chuk: 
the beſt, and fo he may do when thi 
Teſtator grants him the EleCtion ; an( 
as the Legatary may not chuſe thihy 
beſt, neither may the Executor ob 
trude the worſt of thoſe things ex 
tantz and where there is no ſud 
thing extant, then the Executor i 
to provide a competent thing for thi; 
Legatary. Mich. Graſſ. theſaur-confſy, 
0pin. ſed. Legat-q.62, num.2 and fG; 
Minſ.in D. ſect- þ generaliter,num hy; 


c 


'Swin+ part 7+ ſect-10- Co. on Litt. folflx « 


I44. b. an, 

221, If the Teſtator bequeal 
two Horſes to two Men, having ng, 
wore, and one of them is a gre 
ce 
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deal better then the other; in this 
ale he that is firſt named in the Te- 
n,Eſtament ſhall have the Election. Co. 
nBor Litt. fol. 144. b. 2 H.7,23. Swan. 
art 7. ſect.10. 
222, If the Teſtator give to 4 B 
wenty pounds if he will, in ſuch 
aſe AB muſt expreſs his willingneſs 
by ſome means, orelſe the Legacy is 
ot dues and if he die before ſuch ex- 
reſſtion, then the Legacy is loſt , and 
Whall not go to his Executors or Ad- 
Wninſtrators, which otherwiſe it 
would , if no ſuch condition had been 

xpreſied, Swirn. part 4. Sed. 6. 
TL. 

223. It an Executor have a Lega- 
y left himby his Teitator, and retu- 
ſeth to ſtand tothe Exccutorſhip , in 
Much a Calc he looleth his Legacy. 
Gribald. Theſaur. com. opin. verb. Tx 
Wor. Swin.part 6.ſeF.2.in fine. Refor. 
WLeg. Eccleſ. Tit. Teſtament. C. 23, 

and 24. 
ea 224. But if the Executor be not 
: 'fduly admoniſhed totake the Execu- 
L 3 torſhip 
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orſhip upon him , then if he be thi 
Teſtators Kmſman , or ſuch a-perſo 
to whom the Teſtator would have gi 
ven the Legacy , though he didnat 
"perform the Will, and take the Of 
fice upon him; in ſuch caſe he ſhal 
not looſe the Legacy then, by his re 
fuſal of the Executorſhip 5 neithe 
ſhall the Wife looſe her thirds, no 
the Children their filial Portions, no 
the Creditor his debt , if any of then 
be made Executors,andrefuſeto tak 
the Office upon them. Swir. partt 
. 2. #u94.15. Sichard. inlib.$i l: 
gatarins, cap.delegat, 

225. If a man by his Will devil 
all his Lands and Tencmcntsto 4 B 
in this caſe, not only all his Land 
and Tenements which the' Teſtato 
hath in pofleſhon do paſs , but alli 
Aroſe which. he hath in reverſion alſo 
by. vertne ' of the word \Terement! 
Terms of the 'L, aw, verb. Deviſe. Cow 
els Inſt. pa. 144. Swin, part 4.ſe@.4 
num. 19, 

226, But if the Teſtator have bot 

| landi 
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bLands in Fee, and Lands in Leaſe for 
Fycars., and deviſethall his Lands and 
Tenements; in ſuch caſethe Lands in 
Feeonly paſs, and not the Lands in 
Leaſe for 'years-: but if'he have none 
Fbut lands for years in Leaſe only , 
then thoſeJandsſhall paſs by vertue 
of fuch deviſe. Tr. 7 Fac. B. R- Roſe 
and Bartlets Caſe. Cro. 1 part Rep.fol. 
213+ Noys Maxims pag. 99. 
: 227. If lands be deviſed toa: man 
Sto have to him for evermore , ,or to 
have to him and his Aſſigns 5 in bath 
theſecales a Fee-ſimple doth paſs to 
the Deviſee: but it ſuch a Gift or 
YGrant were:madeby Deed , it would 
carry an eftate but for lite, without 
the word Heirs were ivit, Perkins, 
ect.557.M.22 E.3.Deviſle 20. Terms of 
Latw, verbunt Deviſe. Swin. part 4. 
ect. 4. nun. 19. 

228, Alſo if a man deviſe his 
landsto another,to give, or f{ell,or do 
therewith at his pleaſure; here he hath 
a Fee-ſimple alſo: and it lands be de- 

E viced to one and his Heirs males , this 
| L 4 (hal! 
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ſhall amount toanEſtate-in tayls butf 1 
if ſuch words be inaFeoffment,it {bal 
be taken fora Fee-f1mple , becauſe j It 
doth not appear of what- body th 
heirs Malesfthall be begotten, Term 
of the Law , verb. Deviſe. Ca: on Lit 
fol.g.b. Swin. part 4. ſe t 
—_ pag. 144- t 
Alſo if one deviſe 'to-ao Ind 
heres Mothers womb, itis Food d 
but ſuch a Feoffment, Gift ; or Grant H 
is void : andif one will [that his Sorffb: 
ſhall h4ve his land after the death ofM 
his Wife, inthis caſe the Wife ( by tha t 
favourable interpretation of ſuch{H; 
W111) ſhall have the land-:for term offbu 
Fher life. Finches Law, pag-172. 13Nde 
H. 7.13. Terms of the Law, verb. DeFth 
viſe. Cowels Inſt. pag. 144.'Swin, parſſth: 
4+ ſect. 4. Noyes Maxims pag 100." Fe 
—_ If a man deviſe all his lands in M17 
to his two Daughters,and makes thenſ{/{or 
Executrixesz and afterwards purcha{yo/ 
ſeth more lands in A. and then die : 
without a new publication of- higgot} 
Will, and exprefling of this land newJvif 
] 
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ly bought therein 3 in this caſe this 
land newly bought doth not paſs by 
the ſame Will. H.43 EL C. B. Beck- 
ford and Parncotes Cas» Goldsbaroughs 
Rep: pag: 1,50. ph 77. 

231+ A man having four Daugh- 
ters 4, B,C, and D, deviſes his lands 
tohisWife for herlife, and after her 
deceafe the ſame to; be equally divi- 
Y ded amongſt his Daughters or their 
Heirsz A one of the Daughters died 
before the Mother , and after the 
EMothers death the heir of 4 ſued for 
a fourth part, and adjudged for the 
Heir by vertue of the disjundive (or) 


Mbur if it had been to have been divi- 


ded amongſt his Daughters. ( and ) 
their Heirs, this word had altered 
the caſe, and would have given the 
Fee to the three ſurviving . Siſters. 
W11ich. 1Car. 1.B.K. Rot, 189. Tay- 
lor and Hodeskies Caſe, Godbolts Rep. 
ol. 363. 

232, If one deviſe his lands to an» 
gother Man and his Heirs, and the De- 
viſeedieth in the life-time of the De- 

- viſor, 
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viſor, and afterwards the Deviſor di- 
eth; inthiscaſethe Heirs of the De. 
viſeeſhall not have the land. Plo.Com, 
fol.342-in Brett and Riodens Caſe.. 
233. If a man ſeized of lands in 
Fee, ſowethe ſame with Corn, and 
afterwardsdeviſeth the landto A B, 
and dicth before the Corn be 1eve. 
red ; in this caſe the Deviſee ſhal| 
have the Corn aſwell as the Jand : bu 
it is otherwiſe where the lands de- 
ſcend to the Heir ; forthe Executor 
or Adminiſtrators ſhall have the Corn 
ſown at the Teſtators death. Mich, 
20 Jac. C. B. Spencers Caſe. Winche: 


ſnage where 1 dwelt to my Cozen H 
and her Aſſugns for eight years, and 
my Cozen H ſhall have all my Inhe 
ritances if the Law will; and” this 
was adjudged a good deviſe in Fee of 
the Meſluage, and by the general 
words of the Will all the Inheritances 


any © ge Ye an go © OG©bb. co AYO mo ann 


pal; 
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237. Aſeized of three Houſes,and 
other Lands, Paſtures and Meadows 
in # in the County of H, and- of 


Land in the County, of 0, deviſed 


in this manner, viz, I give my Capt: 
tal Meſſnage in the County of O, ana 
all other my Lands, and Meadows, 
and Paſtures in the Pariſhof W, to 
-ſach an one , and adjudged here tha 
all the houſes paſſed by the devife; 
for that lands comprehends houſes 
alſo, Ewer and Heydons Caſe. Abr 
Mores Rep+ pag.103- pl.468, 

238. It a Man deviſe the profits of 
his lands , it is a deviſe of the land: 
themſelves. Tr. 16 Jac. C. B. Kott 
465. Balder and Blackbornes Caſt 
Brownlo. 1 part 79. Owens Rep. 66 
Tr. 23 Car- Styles 31. 

239. A man by his Will deviſet 
his lands to his Wife; .and if ſhe hav 


nd a ww © ww mm. as ay A as 


Iſſue by the Deviſor, that his Iſſut | 


ſhall have it at his age of twenty ons 
years 3 and if the IifTue die befor: 
that age, or before his wife, or if ſhe 


hath no [i{Tue, that then ſhe ſhall chuſs 
tw 
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twoAttorneys; and ſheto make a Bill 
M of ſale of any lands to her beſt advan» 
I tage:In this caſe it was reſolved,that 
the wife hath thoſe lands for life; and 
ſhe having no IſTue, hath not any inte- 
reſt to diſpoſe, bur hath an authority 
to nominate two who ſhall diſpoſe of 
the lands, and they ſhall make ſale of 
them, Afich. 5 Jac. B. R. Beal and 
Shepherds caſe. Bro. 2 part Rep. fol. 
199, 

240. I might go on to ſhew what 
words in a Deviſe make a Conditi- 
on,and what a Limitation; and where 
an eſtate ſhall paſs by Implication 3 
and what words makeaneſtate Tayl, 
Fee-ſimple, or for Life; and where 
the Deviſees ſhall be Joytitenants, 
and were Tenants in Common, with 
ſeveral other things 3 but it not be- 
ing the intent of this Treatiſe, Ircter 
the Reader to the learned Reports 
now extant, where he may be fatts- 
fed: and ſol return again to my pur- 
pole. 

141, Devifcs and Legactes are to 


he 
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be ſued for in the Eccleſiaſtical 
Court, but the Ordinary cannot take 
Cognizance of Fees or Free-hold de- 
viſed 3 but a Prohibition will lye, if 
any Judge of any Spiritual Court 
ſhall cite one before him in caſe of 
ſuch a deviſe as iatrencheth upon the 
Common Law. Perkins, ſed@. 576, 
579. and Dr. and Stud. li.2.cap.55, 
Cowels Inſt.pag-146. 

242. Note, there may be much de- 
ceit uſed by a knavith Executor z and 
though the Coods be of a great va- 
lue after the Debts are paid which 
were truely owing and due by the 
Teſtator, yet he may keep the Le- 
gacies, and never pay them per- 
haps, but pretend that all the Debts 
are not paidz and thereftipon may 
cauſe Strangers toſue, and then al- 
ledge that there are more Suits a- 
gainſt them then the Goods of the 
Teſtator are ſufaicient to ſatisfie; or 
they may confeſs the Actions brought 
agaiuſt them; and ſeveral other ways 
thereare whereby they may defraud 

the 
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he Legatees of their Legacies: There- 
ore it were good for Teſtators in 
heir life-times, either to ſecure the 
egacies to the Legarees by ſome 
ure means, or otherwiſe 1a their life- 
ime to deliver the'ſame, that they 
ee them poſſeſled thereof, and not 
cave it to the Will of the Executor. 


Perkins, ſect 57 1. 


everal Caſes concerning th: Duty of 
an Execxtor. 


43- Here are three kinds of 
Executors, . or perlons 

hich have-to deal with the Executi- 

n of dead mens Wills , and diſpoſt- 
on of their Goods : The firſt hath 
is Authority from the Law , and 
at is the Biſhop or Ordinary of eve- 

y Dioceſs, who hath the execution 
ereof, when no, Executor is np” 

rc 
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ted by the Teitator , or. where thy 
Execautor doth refuſe te take th 


Ottice upon him. Jo. de Cavibus 
Trad. de Executoribus , ult. vol. pa 
I- 4:3- Swin. part 6.ſeG-l-num.2, 

244. The ſecond hath his Auth 
rity trom the Biſhop or Ordinary 
and is he whom we call an Admini 
ſtrator , and is put in where the Exec 
cutor named refuſeth, or cannot þ 
Executor, or when no Executor ji 
ramed in the Will 3 and if there b 
a Will, thep it muſt be annexedti 
the Letters of Adminiſtration : an 
ſuch Adminiſtrator is chargeab 
with the performance of the Will, 
if he had been appointed by the Te 
ſtator. Bro. Teſtament 20+ and Devi) 
35- 31 E+3-cap.21. and 21 8-8. caps5 
Swan. part 6. ſect.1. 

245. And laſtly, the Executo 
who derives his power from the Te 
ſtator, is he that is named Execute 
in the Teſtament ; to whom the Ex 
ecution of the Teſtament is commit 
ted by the dead man, and is call: 
E xXecu 
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Executor teſtamentarius , and hath 
his Authority immediately from the 
Teſtator, and may without the Au- 
thorty of the Ordinary enter to the 
Teſtators Goods and Chattels 3 and 
after Probation of the Teſtament, 
may alſo Commence Suit againſt the 
Teſtators Debtors, Plo.com- in Caſe 
inter Griesby and Fox. Bro» Executor 
49. Swin.part 6 ſect- numq, Min(in. 
in tit. de Hered,1n5f. 

246. When the King is made Ex- 
ecutor of the Teſtament of another 
perſon, he doth not takethe office 
upon him, but appoints certain per- 
ſons to take the Execution of the 
Will upon them, (againſt whom ſuch 
as have cauſe of Suit may bring thetr 
Action ) and others he appoints to 
take the accounts, as appears in the 
Caſe of Catharine Queen-Dowager 
of England , Mother to H.6. who 
conſtituted King H. 6. her ſole Exe- 
utor 3 and he appointed certain per- 
ons to take the chazge of the Will 
pon them, and others to take their 

M Ac. 
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Accounts, Vide Rott- Parli amen. 
15 H-6. nun.32. C0. 4 part Teſt. fol. 
335- 

247. VVhen a man makes ſeveral 
Executors, and they live in divers 
Dioceſles, they ſhall all receive ſuch 
benefit as accrews to them by the 
Teſtament, onely by the Authority of 
that Judge who confirmed the Te- 
ſtament to them ; and the ſame courſe 
is to be taken by the Adminiſtrators 
who live in ſeveral Dioceffes, Re: 
Fore Leg. Eccleſiaſt. tit. Teſtament, 
cap-37. , 

248. Now the Office of an Execu-F- 
tor Teſtamentary , doth conſiſt in 
two things;that 1s,cither 1n accepting 
or refuſing the Executorſhipz upo 
both which parts there are ſeveral 
Caſes hereafter following in thi 
Chaprer, very neceſlary for all Exe 
cutors to know. 

249. If he that is named Execu- 
tor be cited to appear before the Or 
dinary, and do refuſe to accept the 


Executorſhip, or will not appearzthe 
the 
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2. fifhe Ordinary or other Judge may 
1. commit the Adminiſtration of the 

Goods of the deceaſed, as if he had 
al dyed inteſtate: but it the Executor 
rsF-tterwards be. willing to undertake 
chEthe Executorſhip, thea the Ordinary 
hepnay revoke the Adminiſtration be- 
ofFore committed: but mean acts done 
e-Þy the Adminiſtrator, until the Exe- 
ſeſFutor undertake , are gaod and ef- 
ro cctual in Law. Bro» Exer-. 49. and 
te-OT- and Admin. 32 and 33. 31 Hed. 
1t $10.5. Vide Griesbie and Faxes Caſe, 
low. com- fol. Swin-. part 6. ſect- 
cu: | 
 infl 250. Note, that the Executor can=. 
ingſÞot be compeiled to undertake the 
Yo Dfhce, unleſs he bave, already med- 
xd with the Teſtators Goods as Ex, 
iFcutorz for then he may be compel» 
Kd to it +: and if. notwithſtanding he 
o (till refuſe, and the Ordinary do 
Fommit the Adminiſtration to him 3 
is refuſal is void, and he ſhall be 
Fharged as Executor. And when one 
all be ſaid to meddle with Goods 
M 2 as 
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as Executor, and when not, is ſhew- 

edafterwards iv this Chapter. Fitz. 

Abr. tit- Exec. num. 25. Olden de 
Exec-ult. Volunt tit-7. in fine. Swin, 

part 6» ſect. 2. Noyes Maximes , 

page 102, Hermes Law Convey. pag. 
7 

251, VVherea term is deviſed to 
an Executor,whoenters,and dyes be- 
fore Probat ; yet in ſuch Caſe the 
entry is good Executorſhip, and his 
Adminiſtrator ſhall have it. MAM-2! 
EL. Dyer, fol.367. 

252, Note, that every one t6 
whom the Teſtator was indebted 
ſhall have an Action againſt the Exe- 
cutor, fo'tong as the Executor hat 


Aſſets in his hands; bnt a Debt due 


> No © = hy @ ans am IEG 


to the Teſtator ſhall not charge th(E* 
Executor as Aſſets till'he have re$®2 
ceived it. Terms of the Law, verb" 
Executor. Bre Exec. num 112, Sin, a S 
part 6- ſect.3, of 
253. VVherethere be divers Exe*! 
cutors, the Actions Commenced bg®9 
Xx 


them ought to be in all their names 
an 
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and ſo muſt the Action that is Com- 
menced againſt them, name them all; 
except it be in Caſe where ſome of 
them refuſe to take the Office, and 
the others onely prove the Will; for 
iQ ſuch Caſe in Actions brought 
againlt them, thoſe onely which 
prove the Will may be named, and 
the other left out. Bro, Exec. 117. 
Co.9. lib. Rep. fol. 40. Noyes Max. 
d4g.102. Swin.part 6.ſe@.20, Per- 
Kins, ſeF.435. 

254. If divers be made Executors, 
and ſome of them refuſe, yet he 
vhich refuſeth may releaſe any debt 
before Judgement) which was due 
Oo the Teſtator; and it is as good 
as if he had never refuſed, and ſo a 
ſufficient diſcharge to the Creditors 
or every Executor hath an in- 
ire intereſt; and therefore if two 


as Executors heve a term , and one 


of them grants all that to him apper- 
ains 3 in this Caſe the intire Term 
ſhall paſs. Co. 5. 1. fol. 28, Bro. 
xec.33,117, Dyer, fol. 23 and 319. 

M 23 Swin, 
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Swirn.part 4.ſe&.20, Noyes Maximey, 
pag. 101,102. Perkins, ſe&.485, 
255. But one Executors releaſing 
of Debts, or ſelling of Goods, ſhall 
not charge the other to pay ſo much 
of the Goods, if there be not enough 
to pay Debts; but it (hall charge the 
party himſelf that did [o releaſe or 
eonvey. Hernes Law Convey. pag. 


87 


| 
256. Note, that the Executor which! 
refuſes, may joyn at any time when! 
he willz yea,though it be not till aftegWt 
the death of the other Execucor, wh 
proved theWill;contrary to the opini}c 
on of #rokezand ſo the Quere in Dye! 
1s well reſolved. 42 El. Henſloweſt« 
Ca. Co.g. li.fo.39., Perkins, ſe .43Fr 
Dyer, fol.360. num.42. Bro.Exec.q! 
99 and 149. Swin. part 4. ſe@. 2C 
and part 6, ſefF.3. it 

257. But it divers be made Exgw 
cutors, and they all refuſe before thJE: 
Ordinary, and he grants AdminiſtraſW! 
tion to another 3 in ſuch caſe theſbu 
cannot then afterwards prove at anj<o 
time 
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time : ſo note the diverſity between 
one refuling,and all refufing. 421, 
Henſlowes Ca. Cog, li.fol.39.36 H.6. 
Finches Law, page. 171. And Vide 
Bewacorne and Caters Caſe, Mores 
Rep.fol. 

259. If two be appointed Execu- 
tors, and one of them refuſes, and ' 
the other takes the Office upon him, 
and then dyes,and makes his Teſtas 
ment, wherein he names the Exed- 
tor 5 in this caſe the Executor of the 
Executor cannot joyn with the ſur- 
viving Executor, neither 1a the exe- 
cution of the firſt Teſtators Will, nor 
in Suits or Actions : and if the Execu- 
tor of the Executor have any Goods 
in his hands of the firſt TI eſtators, the 
ſurviving Executor may have an A- 
dion againſt him for the ſame : and 
if the ſurviving Exccutor do after- 
Awards dye inteſtate, yet cannor the 
JExecutor of the Exccutor meddle 
with the Goods of the lirſt Teſtator 3 
but Adminiſtration thereot 15 to be 
committed to the nextof Kin to the 

M 4 T e- 
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Teſtator: and if the Executor of the 
Executor, or who dyed firſt, meddle 
with the Goods, then he may be 
ſued by the Creditors as Executor in 
his own wrong. Bro. Exec. 92, 99, 
149,160. Swin, part 4. ſe&.20, 
259, If one make another his Exe- 
cutor, and dyeth 3 and the Execu- 
tor before he hath proved the Will, 
naketh another his Executor , and 
Seth; in this Caſe Adminiit: ation 
of the firſt T eſtators Goods, with the 
Will annexed, {ball be committ<d to 
thenextof Kinof che br{t Teſtator, 
and nut tothe Executer of the Exe: 
cutor, unle(sth* firſt Teitator did be- 
queath his Goods (as his Debts, Fu. 
neral-expences, and Legacies paid) 
ro the Executor named 1n the T eſta- 
ment 3 and then in ſuch calethe Ad 
miniſtration of the firſt Teſtators 
Goods 1s to be committed (wirh the 
Will annexed) to the Executor of the 
FExecutor. Dyer, fob. 372 num. 42. 
M.- 23 El. Iſteds Ca» Swin. part 6, 
/ect-3 
260, Note, 
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260. Note, that if divers be ap- 
pointed Executors, and one of them 
doth ſell ſome of the Teltators 
Goods for a ſum of monev; then thar 
Executor whichſold the Goods may 
ſue alone for the money due for the 
ſame, Swin, part 4. ſe@. 20. Bro, 
Exec.num.05. 

261, Where divers perſons are 
made Executors, and the Teltator 
gives them power to (ei his Lands 
in this caſe, though ſome of them 
dye, or do refuſe the Executorſhip, 
yet the others who tuke upon them 
the charge and burden of the ſame 
Teſtament and Will, may cl] the 
Lands, except in ſvme Caſes, Per- 
kins, ſed, 545 Paſch- 46 E.3. Deviſe 
My. 21 H.8- rap.4+ 39 4}. pl. 17. Co. on 
Litt- fol- 113. Swin- part 6. je@. 3, 
Dyer, fol. 351. See Howel and Barnes 
caſe, Mich. 10 Car-1-Cro. 1 part. 

262, As, where the Teſtator De- 
Mviſeth, that after his death his Lands 
Miſhall be fold by his Executors, with 
the aſſent of 4B; maketh his Wife 

and 
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and a Stranger his Executors, and 
dyeth, and then the Wifedyeth, and 
AB alio; in this Caſe the Authority 
of ſelling the Lands is extintt, and 
gone by the death of 4 B, without 
whoſe conſent it cannot be (olds and 
therefore if the ſurviving Executor 
{to:ld (ell, ſuch ſaleis void. Brown: 
Lowes Dart Rep. fol. 100, Mich. 5 
Eliz.Dyer.ſfol.21g. Fulbfol-41. Swin, 
part 6.ſedF.3. 

263, Butif a man Deviſe by his 
Will that 4B and C D, whom he 
makes his Executors , ſhall ſell his 
Land for payment of his Debts, and 
they refuſeto be Executors; yet not- 
withſtanding they may iell the Lands, 
becauſe they are named by their pro: 
per names; or, if one of the Execu- 
tors dyeth, and the other taketh up- 
on him the Executorſhip, and after- 
wards fſelleth the Lands, ſuch ſale 1; 
good. 15H.7,12- Perkins, ſe&#.548. 
19 H-3,9. Swin,part 6. ſe-3. 

264. But where a man by his Will 
maketh 4 B C and D his Executors, 

De- 
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Deviſes his Lands to the ſaid 4 B C 
and D by their ſpecial names, and 
to their Heirs, and further deviſeth 
that the Deviſee ſhall ſell his Lands 
for payment of his Debts, and one of 
the Executorrefuſesto intermeddlez 
in this caſe it hath been held that this 
being a ſpecial and joynt interett, 
the other three Executors thereupon 
cannot ſell without their Companion, 
Mich. 29 Eliz. B. R. Bonuiſ ant and 
Sir Rich» Greenſiel4s caſe. Godbolts 
Rep: fot-77. And fee 26 ELL.B.K+ Vin- 
cent and Lees caſe. Cor on Litt. fol. 
113. 

265. My Lord Cooks advice is to 
ſuch who deviſe by their Wills their 
Landsto be ſold, that they make it as 
certainas they canzas, that the fale be 
madeby his Executors, or the Survi- 
vor or Survivors of them, if his 
meaning be ſoz or by tuch or ſo many 
of themas take upon them the Pro- 
bat of the V Vill, e&c. and it 1s bet- 
ter to give them an Authority then 


an Eftate ; unle(s his meaning be they 
(ſhould 
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ſhould take the profits of the Lands 


in the mean time; and then it is ne- 
ceſſary that he deviſeth that the 
mean profits be aſſets in their hands ; 
for otherwiſe they ſhall not be Afſ- 
ſets. Co. on Lift. fol.113. 

266. If a man deviſe his lands to 
be fold by his Executors, and to di- 
{tribute the profits to Pious uſes, yet 
after the death of the Teſtator , the 
Inheritance ſhall deſcend to the Heir, 
and ſhall remain in him uatil the Exe- 
cutors ſell the ſame 3 and the Heir 


Teſtator deviſe his lands to his £xe-j 
cutors , which he willeth to be ſold, 


DI 
and the money to be diſtributed colfhh 
Pjous uſes , here the Executors afterWſe 
the Teſtators death ſhall receive the&h 
Profits, and not the Heir; for in the, 
firſt caſe the Executors have only ana; 
Authority to ſell, and in the laſt: 
caſe they have the frank-Tenement : 
Brownl. 2 part. Rep. fol. 136. Noyeſbe 
Max. pag. 100, 101, 38, Aff: PI. 3.n 


Per- 
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Perkins ſect. 541, and 543. Swin.part 
6. ſect. 3. num 7+ Cowels Inſt. pag. 
139. 

267. Notethat the Executor of an 
Executor cannot ſell theland of the 
firſt Teſtator , who by his Teſtament 

0Woave power to his Executor to ſell 
'"FWthe ſame, but it ſhall goto the Heir , 
unleſs the Will be otherwiſe. - Bro. 
Tit. Executor 3. Perkins ſe@. 507, 
554+ Swin. part 6. ſeF, 3. num. 11.in 

a 


268.If.a man willeth that his Execu- 
ors (hall joyntly ſell his land, or that 
his Executors and his Feoffees ſhall 
*Rjoyntly ſell his land 5 in ſuch caſe, if 
one Executor ſell to one, and the 0- 
her to another ; or if the Executors 
ſell to one ,, and the Feoffees to ano- 
her, and afterwards they joyn inthe 
aleto a third perſun,in ſuch caſethe 
laſt ſale onely ts good, aud the other 
oyd. Perkins ſe&#.546 and 553. 
269. If a man willeth his lands ſhall 
be ſold for the payment of his Debts, 


3nd cxprefs not by whom it ſhall be 
ſold 
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ſold, then the Executors ſhall (ell it; 
bur if he willeth his land tobelſold, 
and expreſs not by whom , nor for 
what; inſuch caſe it hath been held 
that ſuch Deviſe is void, and the land Þ 
ſhall not be ſold, hut deſcend to the 
Heir. Perkins ſe@.547.15 H.7. 12. 
270. The Executors: or Admint- 
ſtrators of Tenants in Fee-ſimple, 
Fee-Tayl, and Tenants for termoti$ 
te, of Rent-ſervices, Rent-charges, 
Rent-ſe&s,and Fee-farms,by theStat, 
of 32 4.8, may either diſtrain,or have 
an Action of Debt againſt ſuch Te- 
nant as is behind and in Arrear to 
the Teſtator 'at the ſame time of 
his Death , for ſuch Arrearages of 
Rent as ought to have been paid 


to the Teſtator 1n his life-timezand ifos 
the Tenant who was in arrear be! 
dead, then they may have an AdtionFh: 
of Debt againſt his Executors or Ad-Þ- 
miniſtrators for fuch Arrearages. T heſÞr 
Husband alſo who is ſeized in right offÞiid 
his Wife of any Eſtate in Fee-ſimple ot 


Fee-tay}, Fee-farm, where any ſuc, 
Rents 
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MRents are behind in the Wives life 
whether it be before or after Mar- 
rage ) and unpaid at the time of her 
death, may have the like remedy ; 
dBÞnd ſo may his Executors or Admini- 
1ctcacors. Co. 07 Lit. fol. 351. b, 32H. 


}, cap.37. Swin.part 6./eF.3 num 8. 
i a/c. 23 Eliz. Dyer fol. 375. 

:M 271. Actions of Account were gi- 
offen to Executors by the Stat.of Weſt- 
es, W212. 2. and Actions of Treſpaſs done 
o their Teſtator, as for his goods and 
hattels carried away, weregivenby 
e4E.3.7. and bythe 25 E.3. Exe- 
utors of Executors have Atcions of 
debt, Account, and of goods carried 
way of the firſt Teltatorsz and Ex- 
ution of Statute-Merchants and Re. 
ognizances made to him, andare 
Milo lyable to the Actions of thoſe to 
hom the firſt Teſtator was indebred, 
- far as the goods of the firſt Teſta- 
Dr will extend;but the Goods which 
id belong to the firſt Teſtator ſhall 
ot be put in Execution for the Debt 
'Wf the ſecond Teſtator. Wingate Abr. 
Stat. 
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Stat. Tit. Executors. Co.2 part Inſ, 
fol. 404. Finch pag. 173. Noye 
Max.pag. 102. Weſtm.2.c. 23. 2; 
E.3. C. 5» 4E.3. e.7. Swin. part 
6.(eF.3. Plo. Com. fol. 236, 287, 

272, Note that one Executor can 
not ſue another for the poſlefſion 0 
the Teſtators goods ;z forthe pollefli 
on of one is as the poſſeſſion of both 
and therefore one of them hathno r 
medy againſt the other but in Chan 
cery , unleſs there be a Legacy let 
uato one of them in particular, ant 
then he inay ſue for thar. Swim, pa 
4+ ſeF. 21. num. 14. Bro. Exec. 99: 
104. F.N. B.Exec. 32. Pls. Co. fo 
343. Swin-part 6. [eF, 3. num. 
Tothils Rep. pag: 3+ 

273. If an Infant be made Execy 
tor, Adminiltretion dxrante mino 
£tate may be committed to the M 
ther or other Fiiend of the [nfant 
which ſhall ceaſe and be void whe 
the Infanr comes to the age of ſeven 
teen yecrs. 41,42 EL.C, B. Prict 
caſe.Co-5 lib.fol.29. Noyes Max. pat 
105» +274. Þ 
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274. But this Adminiſtrator du* 
ring ſuch Minority, cannot ſell or 
2; Alienate any of the Goods of the de- 
ir «caſed, unleſs it be upon neceſlity 3 

as for the payment of the deceaſeds 
1nfDebts, or that the goods would 0. 
otherwiſe periſh 3 for he hath his Of- 
(iMfice of Adminiſtrator , Pro bono 6+ 
commodo Infantis,and not for his pre- 
judicez and cannot pay Legacies, 
unleſs there be aſletts to pay debts; 
Wncither can he let a Leaſe for a lon- 
inYgecr time then while(t the Executor 
ſhall be under age, Noyes Max. 
dag.106. Co, 5 (i. Rep. fol.29. 
275.[fa man make two Executors, 
:Mone of ſeventeen years of age,and the 
other under ; in this Caſe Adminiſtra- 
ion during the Minority of theother 


Cu 
zoos void, becaule he of ſeventeen years 
Miiof age may execute the Will 5 and 


herefore if ſuch Adminiſtrator 


hYbould bring any Action, the Exe- 
7enficutor of ſeventeen years of age may 
2cwell releaſe the Debt, Piggot and 
pagtGlaſcoignes ca. Brownl, 1 part Rep. 
BulYfo/. 46. N 276, And 


r78 The Touchſtone of 


276. And if a Woman under theſe 
age of ſeventeenyears be made Exe-g 
cutrix, and the Adminſtration is com-Rþ 
mitted daranteminori etate, and then 
the takes an Husband of full age 5 inþþ 
ſuch caſe the Adminiſtration ſhal 
ceaſe. Co.5 li. Kep. fol.29. 

277, An Infant-Executor upoiflg 
payment or ſatisfa&ion to him of an}; 
of the Teſtators Debts, may give i 
diſcharge for the ſamezand ic 1s a good} 
bar againſt him afterwards : bur if 
he ſhould give a releaſe without pay 
ment or ſatisfaction ; in ſuch Cale hf 
is not barred from the recovery thereMn 
of afterwards by ſuch releaſe. 283 FI. 
B. R, Ruſſels ca. Co.5 li. fol.27. Tr 
13Car. 1. B. KR. Kniverton and L1 
#thams ca. Cro. 1 part Rep. fol. 35; 
353. Noyes Max. pag.106. 

278, If a woman during the CoverWF. 
ture be named Executrix , ſhealonz. 
can neither ſue nor be ſued withouſlc 
her Husband 3 but ſhe alone may do 
any extrajudicial at, as the payingy7; 
of Debts or Legacies, or the re 
cetvingl 
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Eceiving or releafing of any Debts 
e-Rdue to the Teſtator ; and ſo may her 
m-fHusband alone without her, though 
fſhe alone be Exccutrix 3 which a&sof 
Jhis ſhall not onely binde her during 
Marriage , but after alſo, if ſhe out- 


live him. Co.5 04. fol. 27. F.N- B, 


* um 74. Swin. part 5, ſeG+ I part 6, 
oc Wect.3, num.17- , 
S 279. An Executor may releaſe an 
JA Ction betore Probat, although that 
before Probat of the Will he may 


reWnot have an Action 3 but if B releaſe, 
Fi!Mand after take Adminiſtration, that 
ſhall not barhim 3 for theright of A- 
&ion was not in him at the time of the 
:Mrelcaſe, as it was In the Executor. 
1 Jac. C.B. Middletons caſe. Co.5 li. 
fol.28. Perkins, ſeR. 492+ Tr. 7 Hd. 
ns. Glanli-7.cap-7- Fleta, lit. cap-27. 
Du C 0+ ar Litt. fol. 292. b. 18 H.6, 23. 
doll Hernes Law of Con: pag. 86, Cowels 
100 7» /3.pag-119. 
280, If an Executor take in the 
N 2 Te- 
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T eſtators Bond from one of the Cre-f 
Gitcrs,and gives his own Bond for the[t® 
Money; or, if the Teſtators Creditorf 
be indebted to the Executor in 0 
much as the Teſtator was indebted, ſ 
and the Executor releaſes to him: 
in both theſe Caſes it is a good Ad. 
miniſtration by the Executor, and 
they ſhall not be charged as aſſets in 
his hands, although in the firſt Caf: 
he get ® longer day of payment, 
Paſc. 30 El. C. B. Stampe and Hut 
chings caſe. Leonards Rep. 111, 
1:2. See Bryers aud Goddards caſe. 
'1v0. Kep. fol. 250. And Arluſh ani 

:liſnns caſe. Claytons Rep pa. 88, 

140. 

2351, But if the Executor plead 
.ully Adminiſtred, and give in evi- 
lence Bones cancelled and taken in, 
or Acquittances for Money; this will 
not ſerve, unleſs there be proof of 
real -payments made upon ſuch 
Bonds and Acquittances, or of ntw 
ſecurity given, Lent-Aſſaze, 24 Car 
1. apud Ebor. Scoits caſe, Clayton] | 
K ep-pag 112 ph193. 282, lf 
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232, If there be divers Executors, 
and they are all ſued, and one of 
them onely pleads, yct Judgement 

lo {ball be againſt them all, but the coits 
d | ſhall be againſt him which pleads, 1 
the other do confeſs or ſufter Jude rt 

'Rment to goby default. Brownl. 7: 

$248.274. 17 E.3,45-b. And ee 7 

$ jac.C. Banc Lawry and A!. Ire, A* 
Brownl.2 part Rep: fol-183, 

£126,187. 

MM 283. If an Executc 

1,04 one of the Teſtators Crt 
Be plead fully Adminiſtre«, 

q Jury finds aſſets in his hands, tit); 
they be but to a ſmall value, yer t 
ſhall be condemned in the whole debr 

J becauſe of his falſe plea. AL. > gy 
B.R. Mary Shiplyes ca. C28 li-fol-124. 

an money the Alſaze, pag.65- 

m8 204. [ft the Executor RP to 
pay a Debt of the Teſtators, this 
ſhail binde him, though he have not 
allets, Summer-Aſſize 16 Car.n. 4- 
pud Fbor, Smiths ca. Ciayions Rep. 
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285. An Executor is not charge. 
able with a collateral promiſe madeſÞ 
by the Teſtator, unleſs. there were aþ 
breach of it in the Teſtators life. 
time. 14.1649. Chriitopher and Howe 
caſe. Styles Rep- fol-141- And PaſcF 
1650. B, R. Styles Regeſt, PraGical:| 
pag-I121- 

226 If the Creditor make his Deb.|# 
tor his Executor, in this Caſe theſF! 
Debtor proving the Will, the Debti; 
thereby extinguiſhed : or, it the 
Creditor make his Debtor and ano} 
ther Executors, here though theſ 
Debtor dye before he Adminiſter as 
Executor , the other Executor who 
was not indebted ſurviving 3 yet inf 
this Caſe the ſurviving Executor ſhallſ 
not havean Action for the ſame Debt 
againſt the Executor of kis Co-execu-W 
tor; for that the Action was extingui- 
ſhed by conſtituting him Executorz&,}* 
AQGio ſemel extin@ a,nunquam revivi-l 
ſeit. Duere. Bro« Teſtam- 118. Plo,.| 
com- fol-184. Cowels Inſt.pag-207 .But l 
ſee M. 31 Eliz+ in B-. R. Croſman$! 

and 
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roe. ſnd Reads caſe : to the contrary,Leo- 
adeſÞpards Rep fol.320, 
reaſd 287. Alloiftwo be bound ina Bond 
ife. $0 one in a certain ſumot money, and 
werfFhe Obligee makes one of the Obli- 
ſe, $$0ors his Executor; this is ſaid to be a 
e/; {Releaſe in Law ot the Bond and 
Debt : for the Action is ſulſpended,and 
eb.|Þ perſonal Action once ſuſpended is 
theſFhereby extint, Hil. 11 Jac-C.B. 
ryer and Gildridge ca» Hob. Rep-fol. 


t 15 
theo. 
10- 1 288, If a Debtor makes his Credi- 


heſtor and another Executors , the Cre- 
a;|ditor it he nor prove the Will nor ad- 
hoſ@niniſter, may have an AGion againſt 
inf$Þim that doth prove the W1ll tor his 
1l|BDebr 3 and then afterwards he may 
brBAdminiſter and take the Executor- 
u-Mdip upon him when he pleaſes ; but 
i. Mit he take it upon him before he ſue 
2 Rifor his Debt, his Action will be there- 
j-Mby extinguiſhed, 

o.M 289. If the Executor by the Will 
tbe to pay money, and no place 1s ap- 
a pointed, the parties in this caſe to 
dl N 4 whom 


; 
$ 


1 
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whom it is to be paid, muſt make Re: 
queſt to the Executor to pay it, for 
the Executor in ſuch caſe 1s not 
bound to ſcek the parties all ove: 
England , as it 1s 1n the caſe of : 
Bond where no place of paymenti 
appointed. Brownl. 1 part Rep, fol. 
6. 

290. If one be bound in an Obliga 
tion with Conditicn to pay twentf| 
pounds to ſuch perſon as the Oblige{d 
ſhall name .and appoint by his la{ 
Will and Teſtament , and the Obli 
gee afterwards makes his Will and 
nominates none to whom the twenty 
pounds ſballbe paid 5 in this caſe the 
Executor named in the Teſtament 
may ſue and recover the money. Al. 
11 Jac- C.B- Rott- 945. Peaſe and Stil- 
man againſt Mead, Brownlo, 1 part 
Rep. fol. 77. 

291, Asto the payment of Debt 
by the Executor , he muſt have a care 
topay. them according to theſe fol. 
lowing rules; otherwiſe it may be he 
ſhall be forced to pay ſome of = 

Co 


— 
dls. as 
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eſtators Debts out of his own pro- 
per goods , if there be not ſufficient 
700ds of the Teſtators to pay all the * 
ebts; therefore obſerve what fol- 
OWS. 

292, Firſt Funeral-expences, then 
Debts to the Kings Majeſty , then 
udgments muſt be payd; after them 
Statutes-Merchant and Recognizan- 
es, then Obligations; and if there be 
divers Obligations,he may pay which 
pf them he pleaſes firſt 3 unleſs the 
day of pay ment 1n one Obligation be 
paſt, and the day of payment in the 
ther Obligation not come for then 
theſſthat is to be paid firſt where the day 
enfof payment is paſt 3 or unleſs one Ob- 
MWigation be pur in ſuit, and the other 
til Woot, for then that in ſuit muſt be firſt 
artpayd : and if there be two Obliga- 

tions put in ſuit by two Creditors a- 
againſt the Executor, then he which 
firſt gets Judgment muſt firſt be paid; 
ol-ſand in this caſe the Executor, if he 
will, may ſuffer Judgment in that 
which was laſt put in fuit, and lo pay 
him 


Re. 
for 
not 
Ver 
ff 2 


at 1 


fol, 
ga 


nty 
Yet 
lak 
bl! 
1nd 
nt] 
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himoff firſt : then after theſe Obligz, 
tions, ſimple Bills are to be payd3they 
Rents in arrear by the Teſtator ; ther 
Servants and Read-Workmens Wa. 
ges; then Merchants Books ; and laſt. 
ly, Contracts by ward , in which th: 
Teſrator could not wage his Law, up- 
on which the Executor may be ſued 
inan Action upon the Caſe, upon the 
promiſe of the Teftator. Bro. Exec 
172. Dr. and Stud. Li.2. C-10. DMG 


Pemberton and Barham 
caſe, and 43 EI.B. R. Fearblock and 
Reads ca. vourhed inthe S$adlers caſe, 
Co-4 lib. and Harriſons caſe 40 El. C. 
B, Co-5lib. fol-23. Terms of the Lau 
ver.'E xecntor. Bro. Exer. 33, 87,127, 
163. Mich.g Jac. C B. Puncheon and} 
Legatos caſe» Brown, 2 part Rep. fol 
137-and Cor 9+ lib. fol. 36. the ſam: 
caſe. M- 42+ 43 El. B. Re. Littleton 


and} 
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293. The Executor is not charge- 
Mble fora Treſpaſs done by the Te- 
ator, nor for his receit for Rents, 
orfor occupation of Lands, as Bay- 
{ff or Guardian in Soccage3 for this 
$ no duty certain, Noys Max. pag. 
03. 
= If Executors or Adminiltra- 
gors have not Aſſets in their hands to 
ay all the Creditors, according to 
eſe tormer Rulesz then they muſt 
ayin order asfar as the Goods and 
hatrels of the Teſtator willextend, 
nd the reſt are without remedy : but 
they pay Debts to others before 
Debts totheKing , or Bonds before 
MWudgments, or Shop-Books before 
Bonds, &c. then they mult pay the 
ame over again, if there be not ſuf- 
cient left to pay them who ought 
fo have been paid according to the 
ame order,and were omitted. Hernes 
aw Conv.pag.07. 
295. Ifthe Teſtator were indebted 


ro 
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to the Executor, he may allow hi 
own Debt before he pay other Cre. 
ditors to whom the Teſtator was in 
debted in the like manner as he wah 
to the Executor, be it by Staturef 
Bond, or otherwiſe; in caſe he have 
made an Inventary, and that he be 
not Executor of his own wrong; for 
every Creditor by ſuch means, whe 
the Goods be not ſufficient to pay 
all, would ſtrivero make himſclt Ex- 
ecutor of his own wrong, to ſatisht 
himſelf, and bar others 53 an Admini 
ſtrator alſo may ſtop his own Debt, 
Plo. com. in Woodward and Darcye: 
eaſe. XM.40.41 FL. B.R. Conlters caſe 
Co. 5 lifol-30» Ma- 6 Jac. C, B. Alexr 
ander and Lambs caſe. Brown. 1 part 
Rep. fol. 103. Swin- part 6. ſe@. 16, 
Plo. com: fol-184. 

296. If the Teſtator be indebted to 
one in forty pounds, and the Execu: 
tor pays but twenty pounds, and get: 
an Acquittance for the whole forty 
pounds; yet this Acquittance ſhall 
not prejudice any other C_ 

ut 
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hut for twenty pounds onely , and 
She other twenty pounds ſhall be aſ- 
Yerts in the Executors hands ſtill. 
| Jac. C+ B, Turners ca. Co.8 lifol, 
132, Bro. Exec-6, Swins+ part 6+ ſe@, 
I6, 

297. If a man Deviſc his Lands for 
hree yearsto his Executors for the 
payment of his Debts, this ſhall be 
Wſſcts in the Executors hands : but if 
1 man Deviſe his Lands to be ſold 
or the payment of his Debts, it is no 
TS(ets till it be ſold, unleſs he expreſs 
ſt to be ſo in his Will.Paſc. 9 Fac. CB, 
"Brownl. 1 part Rep fol. 34+ Hel. 10 
*BJac. C. B. Brownl, 2 part fol.47. 
F 293. If a man make a Leaſe for 
ears of a Houle, ec. reſerving 
Rent, and the Executors after the 

eltators death receives the Rent, 
'etit 15 no allets in their hands; for 
"Sthe whole Rent belongs to the Heir, 
20 EL. Dyer, fol.362, Plo. com-fol.114. 
and 259. 

299. If an Executor or Admini- 
ſtrator make gain of the Teſtators 
Money, 
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Money, that gain ſhall be aſſets jnhi 
hands. Brownlowes 1 part Rep. fol 


300. If an Executor pay Funeral 
Expences, or Debts of the Teſtaton 
with his own Money ; he may retair 
goods of the Teſtators to the ſam 
value, and they ſhall not charge hit 
as aſſerts in his hands. Cleydor an 
Spencers ca. Mores Rep. fol. 

Hernes Law Con -pag-88., Nogjes Max 
pag.104» Swin. part 6. ſeF.16. Dyer 
Folb-2. and fol.137. 

301. Note, whereit is ſaid befor 
pl. 284. that an Action lies againſt a 
Executor , upon his promiſe to paj 
a Debt of the Teſtators 5 yet ther: 
ought to be a good conlideration ty | 
ground the- Aſumpſit upon , whiciſ 
muſt be either an advantage to th 
Executor , ora damageto the Credi 
tor (as forbearance till ſuch a time 
ec. ) or elſe the Aﬀtion will not 
hold. 24 2 Fac.B. R, Fiſher and Rich 
ardſoms caſe. Cr-2 part Rep» fol. 47 
&- P-10 Jac'B.R-Booth end Crowpton$" 
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$/e. Cro. 2 part fol. 613. and H. 16. 


lace Fogge and Melins caſe. Huttons 
ep. fol-27. 

302. If Judgment be givenagainſt 
xecutors,and'upon a fieri facies the 


Wheriff returns Nu#/a bona ;, in ſuch 


aſe the plaintiff may have another 
pectal Writ of flerifacias directed 
othe Sheriff, that he levy the Debr 
f the Teſtators goods, and if it ap- 
hear tohim that the Executors have 
alted the goods 3 then that helevy 


he ſame of the Executors own pro- 


onergoods. H. 45 El. B-R Pettiſers 


aſe» Co. 5 lib. Rep fol.32, and Tr. 16 
ar. 1. B. R. King and Hiltons caſe. 


&r. 1 part Rep, fol. 433: 


303. A man was bound in an Oblj- 


cFarion with condition for the perfor- 


ance of Covenants,and dyes ; after 
vhoſe death his Executors break Co- 
enants, and the Bond being ſued, it. 
as moved that Execution might 
de of the Executors own goods , be- 
auſe the breach of the Condition was 


be Executors own At-But the Court 
des 
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deniedit, and Judgment was entre 
debonis Teſtatoris* Tr-17 Jac. C*} 
Kott 1349. Caſtilion and Exec. ( 
Smiths caſe. Hobarts Rep. fol. 233, 
304. It an Executor or Adminilſtr 
tor be ſued for a Debt of the Teſta 
tors , and he knoweth of a Judgment 
or other Debt upon Record again 
the Teſtator; if the Executor hay 
no more goods then will ſatisfie the 
ſame, then he may well plead thi 
ſpecial matter , and it ſhall bar the 
party thar ſues , for it ſhall be take 
fora pl:ne Adminiſtravit : anditthe 
Exccutor ſhould pay the party that 


ſucs before the Judgment , it will be 


a Devajtavit , and he will be forcel 


then ro paythe Judgment outof hi 


own proper goods, asis ſhewed be 
fore, pl.292. Hil. 7 Ed. 6. Dyer fol. 
79-P.12 Jac C.B- Moon and Andrew: 
ca* Hobart Rep.fol-133. Tr. 15 Jac 
C-B, Rot.2119. Kydd and Chynely: 
caſe. Hobarts Rep. fol. 218. Scarl: 
caſein Mores Abr.p-191. pl-857. ani 
Barraclonghs c. Clayt. Rep+65.pl-112. 
305 li 


an 


. 
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305. It an Executor be not minded 
to take upon him the Office of Exe- 


Tcutor, then it behooves him not to 


meddle with any of the Teſtators 
Goods; for if he once Adminiſter of 
the Goods of the deceaſed,and make 
uſe of them, by ſelling the Goods, ot 
killing any of the Cattle z or, if he 
pay any of the Teſtators Debts, or re- 
ccive any Debts due tothe Teſtator, 


ngand give Acquittances for the ſame, 
Mwith other like afts; in ſuch Caſe 


e ſhall be ſaid to Adminiſter as Exe- 
utor, and may be compelled to ſtand 
0 the Executorſhip. Hil. 8 Jac-C-B. 
in Wickenden and Thomas caſe. 
Frownl owes 2 part Rep. fol.58. Bro.Ex. 


$19. Fitz.Exec.30. Stokes and Porters 


4. Mores Rep+fol- Noys Max.p.102. 


Wr. 13 Eliz.C.B, Hawkins and Laws 


4. Leon. Rep. fol.155. Swin. part 6, 
eF.22. Porters ciſe. Dyer, fol.166, 
306. It a Stranger who is neither 
xecutor nor Adminiſtrator enter 
pon the Goods, as aforeſaid ; this 
all charge him as Executor of his 

OQ own 
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own wrong, and he may be ſued bj 
the Creditors of the perſon de 
ceaſed :bur after the Will is proved 
or Adminiſtration granted, and theiſfic 
have intermeddled with the Good 
then rhe Stranger cannot be ſucd 
becauſe there is another Executor d 
right, againſt whom the Credito 
may bring his Aion, and is charge: 
ble as far as thoſe Goods will exten 
which are come to his hands after hy 
hath aſſumed upon him the charg 
of the Executorſhip : but notwith 
ſtanding all this, that therebe an Ex 
ecutor which doth Adminiſter, y 
if the Stranger will ſtill take t 
Goods,and claim to be Executor, an( 
pay Debrs or Legacies, or rece!i 
Debts; in ſuchcale it is ſaid he ma 
be charged as Executor in his ow 
wrong, although there be anothe 
Executor of 1ight : @#ia os ſuno» 
contra ſe aperuit 5 nam expreſſa nies 
cent, que tacita non nocent. 2 J adgFi. 
C. B. Reads caſe. Co.5 li. fol-33, 34» 
Swin, part 6. ſe@. 22, M. 3 Car. Sr: 
Whitmo 
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Whitmore and Porters caſe. Cro. 1 
bart Rep. fols Vide Ir. 12 Jac.C. 
B, Rott.4087, Keeble and Oibaſions 
aſe. Hobarts Rep-fol.49. And Chan- 
difialer and Thompſons caſe, 292. Bro.2 
cdpart Rep.fol-155. 
r oft 207. Note, that an Executor of 
Wis own wrong is chargeable no fur- 
et ther then the value of the Goods 
yhich come to his hands, and with 
hich he hath intermedled. Brown- 
Wowes 2part Rey, fol-185. Mich.23 Car. 
1-B-. R, Styles Repra@icale, pag- 120, 
308. It a man do onely perform 
yeſſdceds of Charity, as to feed the Cat- 
thikle of the deceaſed, leſt they ſhould 
anJperiſh, or take into his cuſtody the 
eivyGoods leſt they ſhould be ftoln, or 
maſſdifpoſe of the Goods about the Fu- 
OW wal of the Teſtatorsz theſe acts do 
thenot charge a man as Executor of his 
gown wrong. Franc, Mantica de con- 
ned. ult. Volunt. 11-12. tit.g. num. 13. 
7 aqfiF itz. Exec. num- 32,45. Bro. Admin. 
 248um. 6, 28. Swin. part 6. ſe@F. 22. 
1 brownlowes R ep-2 part fol.134. Bil. 
20 O 2 El. 
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El. C. B. Dyer, fol.166. Noyes Max, 
þ4g-102, 

309, Where ſervant: after the 
death of their Lords or Maſters do 
imbezil their Goods, after full infor. 
tion thereof made to the Lord Chan 
cellor by the Executors, or two off 
them, of ſuch ſpoil made, the ſaid 
Lord Chancellor by advice of the 
two Chief Juſtices and Chief Baron, 
or two of them, ſhall have power to 
make ſuch Writs to be directed to 
ſuch Sheriffs as to them ſhall ſeem 
fit, to make Proclamation in ſuch pla- 
ces withintwelve days after the deli 
very of the ſaid Writs, astothe ſaid 
Chancellor by advice aforeſaid ſhall 
ſeem reaſonable, that the Offenders 
appear inthe Kings Bench at the day 
Iimitted in the Writ ; which Procla- 
mation ſhall be made fifteen days be- 
fore the day of appearance, when if 
the Offender appear nor, he ſhall be 
attainted of Felony 3 and if he ap- 
pear, the Juſtices thall commit him 
to priſon, there to remain —_”" he 

ave 
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ave an{wered the Executors in their 
\ctions, and the ſame Actions be de- 
ermined; provided that they be pur- 
ucd with effect,and not ſlackly : but 
*Þf the Offenders procure two ſuffici- 
"Kot men to be bound with them in 
Recognizance to the Executors 1n 
he ſame Court where they ſtand 
ommitted, to keep ſuch day as they 
all have by the Court, then the 
Juſtices there may bail them and if 
he Goaler let them go at liberty 
ithout the Juſtices Order, he forfeits 
orty pounds. Stat. 33 H.b. cap.1. 
ingates Abr. Stat. tit. Executors. 
310, If any perſon ſhall obtain a- 
y Goods or Debts of an Inteſtate, 
br Releaſes or other diſcharge of a- 
y Debt or Duty, (which belonged 
o the lareſtate) by traud, (as by pro- 
uring the Adminiſtration to be 
rranted to a Stranger of mean E- 
ate, and nottobe found , with in- 
ent thereby to obtain the l[ateſtates 
ſtate) and not upon valuable conſ1- 


lexation, or in ſatisfattion of ſome 
O 2 juſt 
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juſt Debt, anſwerable tothe value 
the Goods ſo obtained 3 in ſuch Ca; 
ſuch perſon ſhall be chargeable as Ex. 
cutor of his own wrong, lo far as th; 
value of the Goods or Debts fo oh 
tained ſhall amount unto : howbeit, 
he ſhall alſo be allowed ſuch reaſon 
able deductions, as other Executon 
or Adminiſtrators oughe to have. 4; 
El. cap.8. Winga, Abr.Stat. tit. Ext 
cHtors. 

311.Note,that the time wherein he 
that is named Executor in the Teſt; 
ment is to deliberate and determing 
whether he will accept or retuſe th: 
Executorſhip, isleft to the diſcretia 
of the Ordinary, who not only wirhF". 
in the year (allowed by the Civi 
Law) but within a Moneth or tw 
may Cite him to accept or refuſe th 
Office. Swin-part 6. ſe@.4. Refor- Lt 
gxmEccleſ.tit. de Teitamentis,cap.3 


pag-143. 
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CHAP. XK. 


Of making of an Inventary, proving 
of the Will, with the Fees thereof, 
and before whom it ought to bes 
proved, and of paſſing an Account, 

and paying of Mortuaries. 


212, Hen an Executor intends 
to accept of the Office, it 
hehooves him to make an Inventary 
pf the Teſtators Goods; for it he 
neddle with the Goods, and retuſe to 
make an Inventary, he may be pu- 
iſhed by the Ordinary ; but he may 
vncddle with the Goods as to the 
diſcharging of Funerals, or diſpoſing 
7 of ſuch things as cannot be preſerved 
2 and kept till the time of making the 

Inventary. Swin. part 6+ ſet» 6 and 
3, 21 H.Y. cap.5. 

213. And as for the time of ma- 
king the Inventary, it is left to the 
O BY diſcre» 
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diſcretionof the Ordinary, who may 
appoint a longer or ſhorter time, ac. 
cording as the diſtance of the place 
where the Goods remain , or ochet 
circumſtances ſhall miniiter occaſion, 
Lyndwood inC. Stat+ verb« Arbitriq, 
Swin- part 6. ſef.8, num.1. 

314. And as fcr the form thereof,it 
ought to be made by two at the leaſt, 
to whom the Inteſtate was indebted, 
or left any Legaciez and upon their 
refuſalor abſence,twoor more other 
honeſt men may by the Executor: 
appointment make the Inventary of 
all the Goods and Chattels, Rights, 
Wares and Mcerchandiſes as wel| 
moveable as not moveable what- 
ſoever, that were of the perſon de- 
cealed ; and the ſame muſt be In- 
dented, whereof one part is to re- 
main with the Executor, and the 
other with the Ordinary, where the 
Executor muſt ſwear that the ſame 
istrue; and the uſual courſe in 
making of ſuch Inventaries, is firſt to 
ſet down moveable Goods, beginning 
with 
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with his Purſe and Apparel; then 
KHouſhold-ſtuff as it ſtands in every 
Room, beginning in the Hall, and fo 
from Room to Room in order 
throughout the Houle 5 then Corn in 


10 Fthe Barnes or Garners, or ready 


ſown in the Fields; rhen Cattle, 
Husband-geer,as Ploughs, Carts, &&c. 
then 1a moveable Goods, as Leaſes 
of Lands or T encments; and-after 
that,the Debts due to the Teſtator 3 
and oftentimes,at the lowerend of all, 
the Debts owing by the Teſtator to 
other perſons. 21 H.&, C. 5. Franc. 
Porcel. Trac. de Inve. Swin part 6, 
e.g, Refor,Legum Fccleſ. C.de 1e- 
Bramentis, ſeF.20, 

315. Note, that the Goods in the 
*Mlaventary ought to be particularly 


e-fiprized and valued according to rea- 


lonable prizes, and not hudled up 
together (everalthingsin a groſsſum; 
but thoſe Goods which do belong to 
he Heir after the Teſtators death, 
muſt not be put into the Inventarysz 
kcither may thoſe Goods called Bone 
Pera- 
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Peraphernalia, ( which is the Wive, 
convenient Apparel agree+ble to her 
Quality) be put into the Inventary; 
nay, ſuch is the general cuſtom with. 
in the Province of York , that Wi. 
dows are there not onely tolerated tg 
reſerve to their own uſe their conve- 
nient Apparel, and a convenient Bed 
and Furniture ; but allo a Coffer or 
Box with divers things therein, as 
Jewels, Chains, Borders, and other 
things neceſſary for their own per- 
ſons, Swin. part 6+ ſet.9, num.s, 
Johannes Garſt- Trad. de expenſir, 
fol. 182. Perkins, ſct- 526. Noyes 
Max.pag.107. Swin. part6, ſe@,7. 

316, Certain jewels to the value 
of 500 Marks, were allowed to a 
Viſcountels,as her Perephernalia,and 
accounted but a reaſonable allow- 
ance for one of her degree.Viſcounteſ! 
Bindons caſe. Abr. Mores Rep. pag. 
72. pl.338. 

317. But note, if the reſt of the 
Goods will not ſuffice to pay the 
Husbands Debts then are the Wives 

Jewels, 
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Jewels, Chains, Borders, and ſuch- 
like, (being things of Decency or 
Ornament, and not of Neceſlity ) to 
be put into the Inventary amongſt 
other Goods of the deceaſed,towards 
the payment of his Debts, Swir.part 
6. ſect-7- num in fin. 

318. Notealſo, that the Husband 
may Deviſeſuch Chains and Jewels, 
&c. though he leave [ufficient Alerts 
beſides ro pay his Debts; and in ſuch 
caſe the Wife (hall not havethem as 
her Peraphernalia: butitthe Huſband 
make no Giſt or Deviſeof them, and 
leave Aflcts beltdesro pay his Debts 
then the Wife in ſuch caſe may 
keep them in deſpite of the Execu- 
tors or Adminiſtrators. Tr-3 Car.t1. 
B.R.Lord Haſtings and Sip Archibald 
Douglas ca. Cro. i part Kep-fol-251, 
252, 253, And See Davenports ca. 
5 Car.I+- irs Chancery. Compl. Attor, 
pag+305. | 

319. If any Creditor or Legatary 
do affirm that more Goods came to 
the Executors hands, then are named 

WW 


204 The Touchſtone of 


In the Inventary, he muſt prove it; 

for otherwiſe Credit is to be given to 

the Inventary, Maſchard. de probac, 

Concluſio 939. Swin- part 6. ſed 10, 

Reforma. Legum Eccleſtaſt. tit.de Te-ſE*© 
amentis,cap.21. 

320. It there be ſeveral Executors, 
and one of them exhibits an [nventa- 
ry this ſhall not charge the other in 
an Altion brought againſt themz but 
the party that ſues mult prove that 
ſuch Executor hath actually Admini- 
ſtred, and that Gcods came to his 
hands, or elſe he ſhall not be char. 
ged. Lent-Aſſizer apud Ebor. 8 Car, 
I. Irelands caſe. Claytons Rep. pag. 
106. pl.179: 

321. After an Inventary made as 
afore declared , then the Executor 
15to prove the Teſtament before the 
Ordinary, vr other Judge to whom 
the Probat thereof belongs ; and if 
the ſame be not in the Executors poſ- 
ſeſſion, but in ſome others hand, then 
he may cite ſuch perſon before the 
Ordinary , and force him to exhibit 
the 
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t; Perkins, ſeF, 486- Swin. 
oſpart 6+ ſect-12. 

«| 322.Note,that all Teftaments ought 
$0 be proved before the Ordinary, 
except in ſpiritual places, where the 
ords have the Probat of their Te- 
zants Teſtaments before their Stew- 
.Þrds or themſelves, in their Tempo- 
al Courts. Perkins, ſect-486. 

323. If a Lord would have the 
robat of a Teſtament made within 
he precinct of his Mannor, he can- 
jot provea I eſtament made without 
. he ſaid precinQt. 2 R.2. Teſtament. 
11 H- 7- fol: 12. Co. 2 part Inſt. fol. 

31, 
2 A Teſtament proved before 
he Commilſfary of the Biſhop, or be- 
ore any Officer of the Ordiaary de- 
puted to the ſame,is ſufficient; orif it 
de before the Sequeſtrarors of the 
\rch-Deacon of ſuch a place, and 
is Seal put thereunto,it is ſufficient : 
or all Teſtameants cannot be proved 
etore the Ordinary himſelf 3 and 
roperly the Probat of the Will 

| doth 
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doth belong unto him to whom theſſto _ 
Sequeltration doth belong- 3 E.z 
Teſt amen. 5+ 1 Hen. 6. 1+ 11 H, 4-64 
Perkins Sed. 490, 491+ Tre 7 E.4- fol 
I4- 4. 

oN A Teſtament after it ispro- 
ved, is of ſo great force, that a man 
ſhall have no dire& Traveſe againſt 
it, becauſe it being to be tryed by 
the Certificate of the Ordinary, it 
{uppoſed that he will not certific 
contrary to that which is ſhewed un- 
to the Court under his Seal : but ifz 
man be ſued by an Executor after 
Probat, though he can have no Tra: 
verſe to the Teltament, yet he may 
lay that the Teftator made not the 
Plaintiff Executor. 18 E-2. Teſt amen. 
6. Perkins, ſeF.493. 

326, Note, that the proving of the 

Teſtament 1s done two manaer of 
wayes either by common form, or 
form of Law : the common form is, 
when the Executor after the Teſta- 
tors death preſents the Teſtament to 
the Judge, and produceth Waitnelle: 


£0 
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o provetheſame viva voce , with- 
-Yout citing or calling of fuch as have 
MYintereſt therein 3 and thereupon the 
 /udge doth annex his Seal tothe Tes- 
ſtament, 21 H.8.C.5+ de Caſir.Confil. 
£99. vol.1. Swin.part 6, ſed-I14. 

327. When it is proved in form of 
Law, then the Widow ornext of Kin 
to the deceaſed, ro whom Admini- 
{tration ſhould belong if the party 
bad dyed Inteſtate, are cited to be 
preſent, and the Will js exhibited, 
and the Witneſſesexamined private- 
ly every one of them, as well to the 


KF Articles exhibited on the Executors 


part, as to the Interrogatories Ad- 
miniſtred onthe Widow or other ad- 
| verſe parties behalf; and ſo accorde 
ing to the ſufficiency of the proof, 
the Judge doth pronounce either for 
the validity of the Teſtament , or 
again(t it,according to his diſcretion, 
Paul. de Caſtr.Con-9g6- vol-1. Swin. 

part 6, ſe@.14.nnm.3+ 
328, Whena Teſtament is proved 
after the common form, the parties 
in- 


208 The Touchſtone of 


intereſted may force the Execute 
to prove it over again indue form of 
Law, which may indanger the Te. 
ſtament if the Wirneſles be dead in 
the mean time; unleſs it be afterten 
years ſpace, for then it ſhall be pre. 
ſumed, that neceſſary ſolemanitie 
have been obſerved: but on the 
contrary , 1: it be once proved in 
form of Law, the Executor 1s not 
compellable to prove the ſame any 
more. Socin- Jun. Conſil. 89+ vol 1, 
Swin. part 6+ ſect- 14. Paul. de Call 
Conſil.96. vol.1. And Simo de Pretiſ, 
Interp- alt. Yolunt. 112. Dub-2. Soluc, 
3+ ſe#.207+num4 and 5, 

329. Note, when any one intend: 
to plead any thing againſt the validi- 
ty of a Teſtament, they ought todo 
it at the time of the proving it, or 
withina year after, unleſs they were 
at ſuch time Infants, or in Travel 
beyond the Seas, ſo as they could hear 
nothing of it 3 and then they ſhall 
have {1x months after their return 
from Travel to plead againſt it, and 

the 
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the Minors a year after they come 
to full age :- and if ſuch parties 


exceed their limitted times , then 


they are excluded from any remedy, 
unleſs it be incaſe where the Teſta- 


| ment was not at firſt proved in form 


of Law, but after the commonform ; 
for then they may cauſe the Teſta- 
ment to be proved over again at any 
time within ten years, and alledge 
what they can againſt it. Refor.Leg. 


J 
 Eccleſe tit-de Teſtamentis, cap.6. - 
| 330. If any ſhall exhibit a falſe 


Teſtament, or any ways pervert a 


| rue Teſtament, by adding,diminiſh- 
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ing , changing , or interlining the 
ſame , and is openly convinced of 
ſuch crime; they ſhall thereby be 
excluded from all benefit accrewing 
to them by ſuch Teſtament. RKefor. 
Leguw FEeccleſ» tit: de Teſtamentizr, 
c4p+39* M5 
331, It an Executor or Admiat- 
ſtrator be ancient, fickly, or live far 
diſtant from the Court where he 
ſhould have at” os of the Will, 
Or 
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or Letters of Adminiſtration 3 ther 
he may in ſuch caſe have a Commith. 
on direfted to two Neighbour-Mini- 
ſters to take his Oath, and upon re- 
turn thercof have the Probat uader 
Seal. 

332. As touching the Fees taken 
for Probat of Wills, &>c. they vary 
according to the cuſtom of ſeveral 
places; but where the Inventary ex- 
ceeds forty pounds, the uſual Fee: 
are between five Nobles and forty 
ſhillings, if it beby Commiſhon 3 and 
if it be not by Commiſſion, but that 
the Executor go himſelf tothe Ordi- 
nary, or other Eccleſiaſtical Judge 
who hath the gtanting of the ſame; 
then it will not coſt ſo much by 13; 
4 d. or thereahouts. 

333. But if theſe Officers could be 
brought to walk by the Rules of the 
Statute, the Fees would be far leſs; 


for by the Stat. of the 21 H.8. cap.s. 


it is enacted, T hat if the goods of the 
Teſtator do not exceed five pounds, 
that then there is onely due to the 

Scribe 
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Scribe for writing the Probat of the 
Te(tament, fix pence, but nothing to 
the Ordinary or his Ofhcial, ec. for 
'© che Probat thereof and putting to his 
Seal : but then the Teſtament muſt 
be exhibited to him in writing, 'with 
wax thereunto afhxed ready to be 
ſealed and proved Communi forma 5 
and in ſuch caſe he is to diſpatch the 
'F party without delay : and no more 
is due then fix pence for granting 
Adminiſtration, where the Inteſtates 
goods do not exceed five pounds, as 
'S aboveſaid. Wingates Abr, Stat. tit. 
"Prob. of Teſtam. num. 2. 21 HS.C. 
5, Swinr.part 6.ſeF.15. 

334. When the goods of the de- 
| ceaſed excceds five pounds, and are 
under forty pounds; then there is 
due to the Ordinary for the Probat 
two ſhillings and fix pence,and to the 


$3Þ Scribe for Regiltring the ſame one 


© ſhilling 5 and where the goods exe 
ceed forty pounds, then there is due 
to the Ordinary for the Probat two 
(billingsand fix pence, asaboveſaids 

P 2 and 
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and two ſhillings and fix penceto the 
Scribe for Regiſtiing of the ſame} or 
the Regiſter may refuſe two ſhillings 
and fix pence, and take a penny for 
every ten lines of the Teſtament,each 
line being to contain ten Inches 1n the 
length : but note, that 1n all theſe 
caſes rhe Will muſt be brought tothe 
Ordinary ready Ingroſſed with wax 
ar the ſame, if you intend to tye 
himrto the Feesaboveſaid. Swin.part 
6. ſeF, 15. Refor. Legum Ecc. tit. de 
Teſt. C.17. Wingates Abr. Stat. tit, 
Prob. of Teſtaments, num.3. 21 H.s, 
cap.5. 

335- The Fees either for'the copy 
of the Will or Inventary, are the 
ſame as are allowed for Regiſtring 
the Will; or the Regiſter may refuſe 
the ſame, and takea penny for eve- 
ry ten lines for the length as afore- 
ſaid. The Officer that takes more 
then his juſt Fee, ſhall forfeit that ex- 
ceſs to the party grieved, and ten 
pounds befides , to be Givided be- 
twixt the King and the party that 

will 
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will ſue for the ſame in any of the 
Kings Courts. 

335. Where by cuſtom leſs hath 
been takenin any of the caſesafore- 
ſaid, there leſs is tobetakea ſtill, not- 
withſtanding the AQ of the 21 H.8. 
Wingates Abr. Stat. tit. Probat of 
Teit. num.11. Swin. part 6, ſe&-15, 
num. 21 HS.cap.5. | 

337. [ta Teſtament bein Paper,and 
the Executor deſires that the ſame 
(hall be tranſcribed and ingroſled in 
Parchment 3 theahe muſt agree with 
the Clerk for tranſcribing the ſame 
as cheap as he can; and when both 
are brought to the Ordinary, it is in 
his chuice whether he will put his Seal 
and Probat to the Original or T ran- 
ſcript ; but there is nothing due to 
the Ordinary for the T ranſcript, nor 
for examining rhe ſame with the Ori- 
vinalz but onely for 3fixing his Seal 
and Probat , he ſhall take ſuch Fees 
as is afore declared. Co. 3 part Int. 
fol.149, 150. cha, Extortion. 

333, And If any Ordinary or his 

P 2 Official, 
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Official, ec. exaCt greater Fees they 
theſe above mentioned, it is Ex. 
tortion, and ſo it was adjudged by 
the whole Court of Common Bench, 
Mich. 6 Jac. upon an information a- 
gainſt one Rowſe Commitlary ot the 
Arch-Deacon of Huntington, at the 
ſuit of one Neal, which was for taking 
a Fee for ingroſling the Probat upon 
the Tranſcript of the Teſtament, 0- 
verand above his lawful Fee due by 
the 21 H.8. above mentioned : and if 
this preſident were put into practice, 
the Probat of Teſtaments and grant- 
ing Adminiſtrations would not be fo 
chargeable as in moſt places at this 
day they are, Mich. 6 Jac. C. B. 
Rott.1301- Neal and Rowſe caſe, Co.4, 
part Inſt. fol-336- 
339, When a Will where Lands 
are deviſed comes to be proved in 
the Prerogative-Court, they ought 
onely to take a Copy thereof into 
their Leiger-Book, and deliver the 
Original to the Legatce of the Lands 
to ſupport his Title by, it he be 
queſtioned 
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queſtioned for theſame. Mich.1649- 
»by Stjles Regejt- Pra@icale, pag- 
53. 

' 3409. If a man be long abſent, and 
it be not known whether he be alive 
or d-ad if he have made a Will, it 
may be proved ;z eſpectally if it be 
reported that he is dead, and that 
the. party abſent were ſickly, and a 
very old man when he went away, or 
thelike. Aiſchard. de Probar. Con- 
clufto 107 4. num-4. Swin. part 6 ſect. 
13. 
341, Note, that if the party dying 
have at the time of his death goods 
or good debts in agy other Dioceſs 
or Diocelles, or peculiar Juriſdiction 
within that Province, beſides thoſe 
goods in the place where he dyes, a- 
mountingto the vaiue of five pounds 
at the leaſt 3 then the Probar of ſuch 
Will, or pranting Adminiſtration, 
belohgs to the Aich-Biſhop or Me- 
tropolitan of that Province, whe- 
ther it be within the Province of 
Canterbury or York 5 this does not 

P 4 pre- 
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prejudice thoſe Dioceſſes where h; 
compoſition or cuſtom Boxa Not{i 
bilia are rated ata greater ſum. Bog 
of Canons, pub. 1 Jac: Anno Domin 
1603. Can.y2 and 93, Perkins, ſec 
489. 

3242. And it the Executor or Ad. 
miniſtrator cited or appearing voi 
luntarily before the Judge (appoint: 
ed for Probat of Wills, ec. within 
ſuch Dioce(s or peculiar Juriſdidti. 
on where the party dyed) do upon 
his Oath afhrm that the party de 
ceaſed had goods or good debts to 
the value of five pounds aforeſaid, 
in any other Djoceſs or Dioceſles, 
or peculiar Turiſdiction within the 
ſaid Province; then is the Judge to 
diſmiſs bim, and admoniſh him to 
prove the ſaid Will, or require Ad- 
miniſtration of the goods in the Pre: 
rogative Court of the [Arch-Biſhop 
of the Province, and afterwards toff}i 
exhibit the Probat or Adininiſtration 
under Seal of the ſaid Prerogative- 
Court before him the ſaid Judge 

withs 
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E within forty days then negt follow- 
ing: and the ſaid Judge fo dilmiſ- 
ſing the party as aforeſaid, ſhall not 


inflexact or take any charges of the laid 


part!E!, invie Lien {noch onely as are 
due tor the Citation, and other Pro- 
ceſs had and uſed againſt ſuch per- 
Mlons upon their contumacy : and if 
fany Judge or their Regiſter thall 
oftend herein, he is tobe ſuſpended 


tififrom his Office ipſo facto, and not to 


be ablolved til! he have paid to the 
{party all his expences laid out con- 
trary tothe Tenor of the premiles, 
Book C an-l Jac-An-Dom.1603. Can'g2 
and 93. Swin. part 6. ſect.11. 

3243. Note, that the probat of eve= 
ry Biſhops T eſtament,or granting Ad- 
miniſtration of his Goods ( althuugh 
he have no Goods but within his own 
| Juriſdiction where he was Biſhop) 
doth belong tothe Arch-Biſhop with- 
in whoſe Province the parry deceal- 
ed was Biſhop. Co» 4 part. Inſt, fol. 
359” 

344+ If any Ordinary of a Dioceſs, 


Or 
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or Commaſlary of a peculiar Juri. 
diction commit Adminiſtration of kj 
Goods that hath. Bona Notabilia a; 
aforeſaid in divers Diocelles, it is ut. 
terly voidto all intents and purpoſe; 
alwell concerning Goods in his own 
Diocels as etfewhere. But if the Me. 
tropolitane do commit Adminiſtrati. 
on, ſuppoſing tlie party deceaſed to 
have Boxa Notabilia, whereas he hath 
but Goods only in cnc inferior Die- 
ceſs; this Adminiſtrationis not voyd, 
but only voydable by Sentence, for 
that the Metropolitane hath Jurifdi: 
Gionover all the Dioceſles within his 
Province.22 EL. E-{4-Veer and Jeff eryer 
Ca.vouched in Co.5 li fo.ZO-in rinces 
caſe, and Mores Rep. the ſame caſe 
345. Note, that in former times 
( when Popery and Idolatry reigned 
in this Kingdom ) every Executor or 
Adminiſtrator ws to paſs his Ac- 
count tothe Ordinary , how he had 
performed his Office; and if any thing 
remained in the Executors hands af- 
ter the payment of the Teftators 
Debts, 
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Dcbts, then the Ordinary uſed toap- 
oint the payment of ſuch Reſidue to 
tous uſes ; but this is now of little 
ſe; for at this day the Ordinary 
annot compel the Executor to make 
uch diſtribution; for if any thing re- 
ain, the Executor or Adminiſtrator 
ſay keep the ſame, and convert it to 
hetr own uſe. Swix. part 6 ſeF.20; 


h 11/0» 3 


245. Upon the paſling an Account 
$atorefaid 1t was uſual to callthe 
reditors to whomthe Teltator was 
i-Madebted, and alfo the Legataries,and 
| others having intereſt, betore the 
Drdinary to whom the Probationap- 
dcrtained 3 and they were to hear the 
\ccount : and if it appeared to the 
Drdinary that the Executor had 
aithfully executed his Office,and ful- 
y Adminiſtred; then he might acquit 
he Executor, avd give Letters of diſ- 
harge from being any further trou- 
bled , at leaſt in the Eccleſiaſtical 

curt ; but if the Account were made 

2 the Creditors abſence, and they 

ne- 
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nevercalled, ſuch Accuunt doth ng 
prejudice them. Swin. part 6. ſel 
20. Lindwood inc. Statut. ſed. IT 
poſtquam verb. Ordinariis. 

347. And ifany inferior Judge un 
der the degree of a Biſhop , ſhou| 
grant unto any Executor Letrers 
Acquittance or final Diſcharge befor 
a Lawftul Account made, that Judy 
is ipſo fado ſuſpended ab ingreſſu E: 
cleſie by theſpace of fix Moneths,and 
the Executor doth receive no benehit 
by ſuch acquittance. Lind wood inD 
C. in fin. verb. Acquietantiarums-Swin 
part- 6. ſed-21, num.?, 

343. As touching Mortuaries, iti 
enacted by Authority of Parliament 
T bat no Parſon, Vicar, Curate, Pa 
riſh-Prieſt , nor any other Spiritu: 
Parſon,nor their Farmers or Leaſle&f 
ſhall demand any Mortuary for an 
perſon dying , but in fuch places on 
ly where Mortuaries have been ulec 
to be payd and given in thoſe places 
according to the rates hereafter men;; 
tioned 3 and that no perſon pay in|, 

mot 
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ore places then one, and that is in 
he place of their moſt dwelling or 
"Sbitation. 21 H- 8 C. 6. Swin, part 
. ſefF. 16. Wingate Abr. Stat. Tit. 
MOYTHATITES. 

uy 349. If aPerfon at the time of his 
Weath be not worth in Moveable 
oods to the value of ten Marks , no 
Wlortuary 1s then due; it he be worth 
:n Marks or more, clearly above his 
debts payd, and under thirty pounds 
rabove, and under fourty pounds, 
hen a Noble is duezand it he be worth 
vrty pounds or above, to any fum 
_ Sharſoever,then ten (ſhillings is due : 
ind if any of the Perſons before na- 
-IS\ed take more then is here (ct down, 
Pa hey forfeit forty ſhillings , and fo 
Vuch more as they took more then 
<CHheir due : and In ſuch places where 
WF bath been accnſtoied to be paid, 
O0go perſon ſhall be compelled ro pay 
[e@ore then according to the cuſtome 
-© ſuch place, Wingates Abr. Statut, 
it. Mortuarier 21 H.3+C.,6, Swim. 
art 6, ſed. 16. 


250. Note, 
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350. Note, that no Mortuary ut 
be payd fora Woman being Cover 
Baron, nor fora Child , nor for an 
perſon not keeping houſe; and if 
way-faring man dye, his Mortuary: 
tobe payd in ſuch a place where | 
had the moſt habitation, if Mort. 
Ties be accuſtomed to be paid in (ud 
place. Wingates Abr. Stat. Mortui 
ries. 21 H.S. C.6. Swin-part6. ſed 
16, 

351. TheBiſhops of Bazgor, Lan 
daff, St Davids, and St. Aſaph, au 
the Arch-Deaconof Cheſter, may tak 
ſuch Mortuariesof their Prieſts with 
in their Dioceſſes and Juriſdiction 
as heretofore harh been accuſtome! 


21 H, 8.C.6. Swin. part 6. ſe@. 1) 


Wingates Abr. Stat, Tit» Mortu 
ries. 

252. Where Mortuaries are due 
they are to be payd out of the deat 
artonly , and not out of the whol 

LT Divifion , wherethe W1ddoi 
and Children are to have their re:F' 
ſonable parts 3 and ſuch Mortuaryi 
ke 
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win. part 6, ſet. 16, in fin, 


———— 


Wf the Power of the Ordinary in 
granting Adminiſtrations, and 
ſome few Caſes touching Appeals, 
and alſo of the Office of an Admi- 
aiſtrator, and how far the Ordina- 
ry is thargeable for the Inteit ates 
Debts, 


Rdinary in the uſual and 
common fence figntfeth a 

, and is derived abordine 5 

ut generally by the Law Ordinarius 
not only taken for aBiſhop, but 
Fvery one that is 7 loco Epiſcopi , as 
Wuardians of the Spiritualittes, and 
exJuch as have peculiar and exempt ju- 
yigildiction Eccleſiaſtical, and be 1m>» 
mediate 
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mediate Officers to the Kings Cour 
of Juſtice, Co. on Litt. fol. 34 
18 EL. Dyer, fol. 350. Regist. fol; 
Co+ 2 part Inſt fol398. 

354. If a Caveat be entered with: 
the Biſhop, that he ſhould not ad. 
mit- any without giving notice; yelſ: 
norwithſtanding he may admit on: 
to the Adminiſtration : but if it be 
one who hath no right that 1s admit 
ted, heis then a diſturber z otherwil; 
the Caveat doth nothing but onely 
to make the Biſhop careful what per 
ſon he admits. Brownlowes Rep. 
part fol. 119. 

355- The Ordinary is to commit 
Adminiſtration of the goods of ont 
dying Inteſtate to the Widow, or tt 
the next of his blood, it they will ac 
cept it, or to both : and where dihc 
vers are next of blood, and in equini 
lity of degree, and do. claim Admi 
niſtration 3 in ſuch caſche may gran}te 
It to which of them he pleaſeth : or. 
where one claimeth as next of bloo 
tothe Inteſtate, where 1n truth diver 
ar 
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are in equality of Kindred ; here the 
Ordinary ſhall be at his choice ro ac- 
cept one or more maKking Requelt ; 
and where but one or more, and not 
all are in equality of Kindred , and 
dy» make Requeſt , the Ordinary is 
at liberty to admit the Widow, and 
him or thoſe onely making Requeſt, 
or any one of them,at his pleaſure:and 
Fit the Ordinary do nor obſerve thele 
Rules, he forfeits ten pounds, by the 
2I H.3. c.5+ 21 H&-c5. Fynch li. 
15, page 174, 175+ Noges Max. pag. 
105. Styles Regeſt. praGticale, pag.22, 
Mich, 24 Car.1.B, RK. Reformat. Le- 
um Ecclejpaif. tit, de Teſtamentis, 
Wc-42, 

256. One of the halt-blood is in as 
qual degree of Kindred, to have 
he Lercers of Adminiſtration com- 
mitted to him, as one of the whole 
lood is, Mich 23 Car.l.B.R. Stples 
Kep- fol: 7h. 75» and Paſch, 24- C+ I, 
p. R. Hill and Brides caſe. Styles fol. 


I 


357. If the Ordinary take any 
() Reward 
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Reward or Fee for preferring of any 
one perſon before anotherto the Ad. 
miniſtration, it is Bribery,and puniſh. 
able with Fine and Impriſonmen 
at the Kings pleaſure, and frequent. 
ly loſs of their place. Co.3 part Inf 
fol.148. cap. Bribery in fine. 

358. When the Widow or next of 
Einare cited and refuſe the Admini. 
{tration,then the Ordinary may grant 
it to ſome of the Creditors, or to 
ſome other ſuch as he thinks fit, 
Hernes Law of Conveyances, pag.86, 

359. VVhere divers are made Ad. 
mini{trators, they have but one joynt 
Intereſt, and therefore one of then 
cannot diſcharge a Debt by himſe| 
in prejudice of the others, as one Ex- 
cutor may do, as is ſhewed before in 
the ninth Chapter 3 but in ſuch caſc 
all the Adminiſtrators muſt joyn, 
Herns Law Convey. pag.08. 

360, It Adminiftration be unduly 
gran:ed roſuch a perſon as ought not 
ro keve the ſame; in ſuch caſe the 
Ordinary may revoke the ſame at- 

terwards: 
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terwards : but if it be duly granted 
to thoſe who of right ought to have 
the ſame , then he cannot lawfully 
revoke it; and if there be a ſuit de- 
pending to that purpoſe in the Spiri- 
tual Court, a Prohibition will be 
granted. Clerks ca.M. 20 Jac. B. R. 
Rott.2196.Vide Cro. 1 part,Fotherbies 
ca. and Paſc. 21 Car-1- B. R.Betteſ> 
worth and Betteſworths caſe. 8tyles 
Rep. fol.10, 

351, It Adminiſtration be unduly 
granted by the Ordinary of an infe- 
riour Dioceſs, the party grieved can- 
not have a Prohibition at the Com- 
mon Law, buc he mult appealto the 
Metropolitan or Arch-biſhop of the 
Province, from thence to the Court 
of Delegates; for the Stat. of 218. 
3. doth not ſay that the Adminiſtra- 
tion {hall be committed to the next 
of blood, or elſe the Adminiſtration 
to be void 3 but that it ſhall be 
granted on ſuch a pain: and ſoit 
doth not take away the Cognizance 
of the Caſe from the Eccleſiaſtical 

Q_ 2 Judge 
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Judge. P.1 Car-1, B. R. Mayower 
ca, Latches Rep. fo. 67. Me 24 Car: 1, 
B.R-. Browne and Poynes caſe. Styles 
Rep.fol. 14.7. 

362. If onedye Inteſtate, and the 
Ordinary grants Adminiſtration to a 
Stranger, and the next of Kin ſues a 
Citation out of the Spiritual Court 
to have the Adminiſtration revoked, 
and pending the Suit the Adminiſtra- 
tor ſells the gouds to defeat the next 
of Kin, and then the Letters of Ad- 
miniſtration granted to the Stranger 
are revoked and made Vnll by Sen- 
tence yet inthis caſe the ſale by the 
firſt Adminiſtrator is good : but if the 
next of Kin had appealed to have 
the Adminiſtration revoked , and 
pending the appeal the firſt Admi- 
miniſtrator (els his goods;then in ſuch 
caſe the ſale is void : and fo note 
the difference betwcen a Suit by Ci- 
tation to revoke a former Admini- 
ſtration, and anappeal 5 for an appeal 
doth ſuſpend the former Sentence, 
37 El-B, R, Packmans caſe. Co. 6 ti, 

fol. 
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fol.28, Vide Harlings caſe. Claytons 
Rep.25. 

388. VVhere an appeal is made, 
hg the firlt Adminiſtration is con- 
firmed, th<n the ule 1s to ſend back 
the Cauſc to the Court from whence 
It came by appeal : but when the farlt 
ſeatence js reverſed , then the firſt 
Count is outed of its juriſdiction, and 
the Court which reverſes it hall 
commit the Adminiſtration de x0vo, 
P.1Car.t.b.A, Reeve and Dennyes ca. 
Latch.25. 

364. Appeals in Caics Teſtamen- 
ry, Matrimony and I ythes, muſt ve 
ſued from the Arch-Deacon or Offi 
cial ntl the matter be there come 
mencec ) to the RBithop of the Dio- 
cels; and from the piſhop Dioceſan, 
or his Commillary tn fuch Caſe, (or 
when the marteris there commenced) 
within fifteen daysafrer ſentence gt- 
ven, to the Arch-biſhop of the Pro- 
vince and no farti:cr, but there to 
be definitively adjudged. Scenum 
2638, 24 H. G £.12. Wing. Abr, Stat. 
Q. 2 tit. 


- 
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#14. Appeals to Rome,num.5.Co.4part 
Inſt. fol. 339. . 

365. VVhen the Cauſe is Com- 
menced before the Arch-deacon, or 
CcmmilTary of the Arch-biſhop, the 
appeal may be made (within fifteen 
days after ſentence given) to the 
Court of Audience of the ſaid Arch- 
biſhop; and from thence within fif- 
teen days after ſentence, there ro the 
Arch-biſhop himſelf, and no further : 
when the Cauſe is commenced before 
the Arch-biſhop himſe!f, it was to be 
determined there without further 
appeal, by the Stat. 24 1.8. c. 12. 
24 H.8. c.12, Wing. Abr. Stat. tit. 
Appeals to Rome nam. 6 and 7.C0, 4. 
part Inſt. fol.339- 

366. But ſee the Stat. 25 HB.8. 
where it is added further, that ap- 
peals ſhall be from the Arch-biſhops 
Courtsto the King in his Chancery, 
where a Commiſition ſhall be award- 
ed under the Great Seal to certain 
perſons to be named by the King, for 
the determination of the ſaid ap- 

peals, 
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peals, and from thence no furth«r3 
and theſe Commiſhoners are called 
Delegates , becauſe they are de- 
legated by the Kings Commiſiion, 
C0.4- part Inſt. fol. 339, 240. 25 H.8, 
& 19, Wingates Abr. Stat- tit. Ap- 
peals 10 Rome, nnm-4. 

367. When the Cauſe or Suitcon- 
cerns the King , the party grieved 
may ( within 15 days after ſentence 
given) appeal from any of the ſaid 
Courts Eccleſiaſtical ro the higher 
Convocation-houlſe of that Proviace, 
and no further ; znd there to be f1- 
nally determined, 24 H-8& c-12.Co. 
4 part Inſt. fol. 323 ana 339. in 

ne. 

358. Appeals from places exempt 
which were before to the See of 
Rome, (ſhall be into the Chancery wt 
ſupra , and not to the Arch-biſhop)z 
and ſhall be determined by the De- 
legates. 25 H.8-c+ 19+ Co. 4 part Inſt. 
fol. 340. 

369. Bur oote,that where it is ſaid 
in the caſe aforefaid, upon the Start, 
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of the 24 and 25 H.S. that the ſen. 
tenceſha]l be definitive upon certain 
appeals there mentioned 5 yet nct- 
withſtanding, the King as Supream 
Head, upon complaint to him made, 
may grant a Commiſhon of Reviey : 
for ſothe Pope ulead todo as Supream 
Head 3 and the fame power which 
the Pope had formerly, doth now of 
right bclong to the Crown, and jg 
annexed thercuntoby the 26 H.& c.1, 
and 1 Eliz.c.1. And lo it was re- 
ſolved, Tr-29 FL.B.R. where the caſe 
was, that ſenrence being in an Ec- 
ciefiaſtical cauſe in the Country, the 
party grieved appealed to the Arch. 
Biſhop where the firſt ſentence way 
afirmed ; from thence he appealed 
to the Delegates, before whom both 
the former ſeatences were repealed, 
and made vold by dctinitive ſentence; 
and thereupon the Queen as Su- 
pream Head gramed a Commilſtion 
of Review ad Revidendum the len- 
tence of the Delegates, Co. 4 part 
#/t, fot 341. Tr. 39 tit- B. RK. 

Het- 
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Hollingworths caſe. Rairal Rome 
309. 

370. If the Ordinary knowing that 
there1sa Teſtament and an Executor 
named therein, will notwithſtanding 
yrant Adminiſtration of the decealſeds 
Goods,not having firſt called the Ex- 
ecutor before him to prove the W1ll, 
orto accept or retuſe the Executor- 
lbipz then in fuch caſe, when the 
Excutor ſhall prove the Will, he 
may ſue the Adminiſtrator 1n an 
Action of Treſpaſs , notwithſtand- 
ing the Adminiſtration granted by 


th- Ordinary, Swin. part 6, ſe@. 


< # 


371. It a man be Executor to one 
who was Adminiſtrator to another 
man, in this caſe he (hall not have ad- 
miniſtration of fuch Goods as his Te- 
[tator had by vertue of the Admint- 
ſtration 3 hut the Adminiſtration 
thereof ſhall be committed to the 
next of Kin tohim that dyed firſt. 77- 
de H. 43 EL. C-B. Thorns caſe. Goldeſ. 
Hep. pag, 122, pl. 110, Hernes Law 

Convey. 
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Convey- page 88. Fitz, Abr. Tit. Ad- 
min. num. 3, Swin. part. 6, ſed 3, 
M7 12. . 

372. If an Executor in an Action Mi 
brought by him recovereth , and at- 
terwards dyeth Inteſtate, and then 
Adminiſtration of the Goods of the 
firſt Teſtator is committed to F. 8. in 
this caſe JF. 8. before the Star. of the 
17. Car: 2. could not ſuc out Execu- 
tion upon ſuch Recovery, but was to 
begin a new 3 becauic he comes In 
paramount to the Executor , and 
claims immediately from the firlt Te- 
ſtator: but ſee now the late Att made 
at Oxford 17 Car.2. for avoyding 
of unneceſſary ſuirs and delays, it 
{ſtands on continuance for five years, 
and from thence to the end of the 
next Seſhon of Parliament. Co. 5 lb, 
fol. 9. in Brudevels ca. Cro. 2 part, 
Tare and Goughs ca. 1 Fac.B.R. and 
HM, 4- Carle B, Res Snape and Norgatetr 
ca, Cro. 3 part, and Mores Rep» Levet 
and Lewhners caſe : but ſee non 
the Statute at Oxford 17 Car. 2. 


for 
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or avojding unneceſpary ſuits and de- 


4)s+ 

373. If an Adminiſtrator during 
Minority of an Infant-Executor , re- 
over 1n Debt ,- and the Executor 
omes to age betore Execution taken 
puts in ſuch caſehe may (ue outa (pe- 
cial Scire facias upon the Record,and 
ſo ſue out Execution in his own name. 
Vide 27 H.8. fol. 7.4. Brownlows Rep. 
2 part pag* 33, 34. 

374. An Adminiſtrator is not Iya- 
ble to an Attion for a Debt upon a 
Contra&t of the Inteſtates. Mich-30, 
31 EL. B. R. Hughſons and Webbs ca. 
Cr0. 1 part, 

375. Bur if the Adminiſtrator afrer 
the Inteſtates death promiſe to pay 
ſuch a Debt;ifthere be a confider?t1- 
on to ground the Action on, It is biad- 
ing. As thus:the Husband was indeb- 
ted to another man upon a Contract 
for Beer,and dyed Inteſtate3zthe wife 
took adminiſtration, and afterwards 
aſſumed upon her ſelf to the Credi- 


tor, that if he would deliver her fix 
Barrels 
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Barrels of Beer , ſhe would not only 
pay forthem, but her Husbands Dchrfj 
allos 1n this caſe it was adjudged 
that Judgment ſhould be catrted 4: 


bon# propriis generally , for it 1s be. 


come a Charge by her ownact and 
by her promiſe as Adminiſtratrix, the 
hath made it her own Debr.Tr-37 El, 


de 


B. Rein Wheeler and Colliers caſe CroÞ 


I part. Rep, 

376, A Rent was granted to the 
Husbanrd and Wite for their Lives; 
the Rent is behind, and the Husvand 
dyes, and then another Rent becomes 
Inarrear, and the Wife dyes Inte- 


ſtate; and the Adminiſtrator brought 


an account of debt tor both Rents 1a 
arrear, as well in the Husbands life- 
tine, aSin the Wives, and SE 
the Action did well lye. Mich. 42, 
43 EL. B. R- Temple and Temples caſe, 
Cro. 1 part Rep- fot. 

377. If Adminiſtration of the deb- 


tors goods be committed to the Cre-f; 


ditor, it doth not extinguiſh the 
debt ; but if the Creditor make the 
debtor 


! 
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debtor bis Executor, it is a Releaſe 
in Law of the debt ; but if a VVo- 
man-Executrix take the dcbtor to 


Husband, this is no releaſe of the 


ebe 3 for if he dye, ſhe may ſuc his 
xecutors3; for the debt was but 
ſuſpended during the Coverture, A. 


1 EL B. R. Croſman and Reads caſe, 
Mconards Rep. fol-320+ Co. 8 lifol-135, 


# Sir Jo. Needhams caſe, and Mich, 
1652.B.R. Rott-686-Aſhby and Childs 
aſe. Styles Rep. fol.384. 

2738, Where an Infant is made Exe- 


Futor, and Adminiſtration 1s commit- 


Red durante minori etate, and the 


\dminiſtrator hath goods 1a his hands 
0 a great value , and the Infant at 


*Kis tull age-releaſes to the Admini- 


trator all demands 3 this releaſe ſhall 
e charged as allets in the Infants 


Bands, for ſo much as he releaſed 


0 the Adminiſtrator. Mich 15 El, 


*Wrens Rep. fol.3. and M-37 EL- CB. 


ittleyes caſe. Godbolts Rep. fol. 29. 

xd 30. | 

279, An Adminiſtrator may bring 
an 
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an Attion of Treſpaſs or T rover and 
Converſion , for goods taken away 
before he obtained the Adminiltra- 
tion; for the Letters of Adminiitra- 
tion ſhal! relate to the time of the 
Inteſtates death, and not to the tim: 
f granting them. Ag. 1652+ B, R, 
,Gnge and Hebbs caſe. Styles Kep.fol, 
:4i. £4, 3ZCa4r-l. B, R, Hudſon ani 
Hudijons caſe. Latches Rep. 214. 3 
H.+,7. Fynches Law, li.1.c.5. 

330. An Adminiſtrator may retait 
Money in his own hands to fatisfie hi 
own Debt, in prejudice of other like 
Creditors of the Inteſtates, aſwel a; 
au Executor may do. Ag. 11 Fac, 
Bond and Greens caſe. Godbolts te) 
fol. 216. Tr-13 Jac. Rot. 1906+ C.8 
Waynford and Wayners 04s 
lows Rep.1 part pag. 80, 

3381, An Adminiſtration may be 
granted upon Condition; and if the 
Condition be not performed , it mai 
be revoked or repealed : but then i! 
the Adminiſtrator before the Conditi 
on broken giveaway the goods,or ſel 

them 
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them, ſuch acts are good. C9. 6 1ib. 
fol. 19. 

332. Note, If the Teſtators words 
be indifferent to make an Executor, 
or univerſal Levatary; a Teſtament, 
ora Codicilz in ſych caſe it 15 uſual r5 
commit the AdmiiiFration to tho 
Widow or next of Kin, deeming the 
party tohave dy<Q inteſtate. Franc. 
Manticade conjed. ult. volunt. lib, 
2+ Tit» 3. nnm- 12. Swim part 4. ſe@, 
4,num.8. 

333. Nct2, That rhe Ordinary may 


call the Adniniſtrator to account , 


Ebut he c:onvrt force Him to makedil- 


poſition of th: ſurpluſage of the In- 
teſtates goo is after Debts payd , by 
thetrue meaning of the 21 H.8. C.5, 
but what remain? fhall goto the Ad- 
miniſtracor, incale there be any inore 
Debts to pay , which as yet are not 


Fcome to his knowledge: and if the 


Ordinary will meddle to cauſe a dif- 


n it poſition to be made , 2 Prohibition 


will be granted againſt him,if the Ad- 
miniſtrator requeſt it. Mf, 6 Car. i. B. 
KR. Les+ 
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R.Levans caſes. Cr9.3 part. Rep. fol. 
AM. 15 Jac. C.B. Tooker and Loans Ca, 
Hobbarts Rep. fol- 199, Paſc. 24 Car, 
1.B, R. Hill and Birds caſe, Styly 
Rep. fol Brownlowes 1 part Rep.pa. 
32. And Vide Slawneys caſe. Hoi 
barts Rep.fol-23. 

394. An Adminiſtrator accompted 
betore tke Ordinary , and provedÞ#: 
payment by one VVitrnels : and be. 
cauſe the Ordinary would not alloy 
of proof by one VVitnels, but did 
excommunicate the party for want of 
prootz a Prohibition was thereupon 
granted, and the Book ſays there, that 
the juriſdiction of the Spiritual 
Court is not taken away by the Pro- 
hibition, but their proceedings only, 
P.2 Car-B. it. Belamy and Aldens ca, 
Latches Reps fol. 117. 

335. Now as touching the Intereſt 
of the Ordinary in the goods of the 
Inteſtate that comes to his hands, 
note that it is only ſuch an 1atereſt 
as an Adminiſtrator durante winori 
etate Executoris hath, and ag 

c 
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he cannot give nor ſell the Goods of 
the [nteſtate, or do any thing to his 
*, prejudice. MM: 9 EL, Dyer, fol. 255. 
2;BC0- 2 part Init. fol-398. 

386. And ſo it the Ordinary make 
2 Letter to one Ad colligendum bo- 
na DefunGdi, & ad vendendum ea 
jug peritura eſſent, & inde Compa- 
tum reddere : In this caſe if the 
{Grantee ſell the Goods, he may be 
harged as Executor of his own 
rong 3 for the Ordinary himſelf 
aving not power to ſel], cannot give 
ore power then he hath. Swin- part 
q. ſeGF.16. in fine. M9 EL. Dyer, fol. 
256. 

337. It no goods come ro the 
ands of the Ordinary, he is not 
hargeable by the Law 5 but if any 
ome to his hands and poſlceſhon, 
and he will neither Adminiſter and 
pay the Debts and Duties himſelf, 
or commit Adminiſtration to the 


eſt riends and Kin of the Inteſtate that 
rifſfwould, then he is chargeable by the 
refliLaw, for ſo much as comes to his 
he R hands, 
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hands, and is lyable to the ſame Adi- 
ons as other Adminiſtrators are : But 
the Ordinary cannot have an ACtion 
of Debt, Covenant, nor any other 
Action which belonged to the Inte- 
ſtate; but he to whom he commits 
Adminiſtration may : ſo that he is 
ſubject to the charge aud trouble of 
an Adminiſtrator, but 1s excluded 
from the priviledges belonging to an 
Adminiſtrator. 7 H.4+- fol.18. F-N.B. 
92.4. Co. 2 part Inſt, fol- 398. Weſt, 
2, C.19, Fynches Law, pag. 174. 

388. If an Adtion of Debt be 
brought againſt the Ordinary for a 
Debt of the Inteſtates, atter notice 
given him of the ſame, he may not 
Adminiſter to orhers, if he have not 
ſufficient to ſatisfie that debt. A,4,7 
El. Dyer, fol.233. | 

339. If the Ordinary take goods W 
of the Inteſtates into his hands, and 
after commits Adminiſtration, and 
notwithſtanding {till retajns the 
goods; in thiscaſe heſhall becharged 
{t11], as if he had notat all committed 

any 
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any Adminiſtration, 11 R.2. Admin. 
21. Co. 2 part [ſt. fol.398. 

390, Where the Ordinary doth 
take goods of the Inteſtates, being 
"Jout of his Diocelſs 3 here he ſhall not 
be charged as Ordinary, but as Exe- 
cutor in his own wrong. 12 R.2. Ad- 
min.21. Co.2 part Inſt-fol-398. 

391 If the goods of the Inteſtates 
come to thehands of the Ordinary, 
'Fand he dyeth, his Executors or Ad- 
'mniniſtrators ſhall be charged m an 
\Ction of Debrt,by the Stat. Weſtmin. 

.C., 19. Weſimin. 2. c. 19, Co. 2 
part Inſt, fol.398- Regiſt. fol- 141+ 11 
«23+ EXCCANT77. 

392. Having ſpoken before con- 
erning a Codici!, I thought good 
ere to inſert the uſual form thereof, 
is followeth, vis. 

293. Be it known unto all men by 
heſe preſents, That whereas I Henry 
Valker of R. &c. have marle and 
declared my laft Will and Teſtament 
n writing, bearing date, &c. 1 the 
aid Henry Walker by this preſent 
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Codicil do confirm and ratifie my 
ſaid laſt Will and Teſtament, and dy 
give and bequeath unto Roger My- 
ton of Lympton my beſt Smit of 
Clothes : and my Will and meaning 
is, that this Codicil or Schedule be, and 
be adjudged io be part and parce| 
of my ſaid laſt Will and Teſtament ; 
and that all things herein contained 
and mented be faithfully and trul, 
performed, and as fully and amplyin 
every reſpeF, as if the ſame were ſi 
declared, and ſet down in my ſaid laſi 
Will and Teſtament. In Witneſi 
whereof, 1 the ſaid Henry Walker 
have hereunto ſet my Hand and Seal 
this 25th day of July, in the 19th 
year of the Reign of our moſt graci- 
ous Soverain Lord King Charles th: 
Second, and iz the year of our Lord 
God 1667. 
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